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! 


SOBRETTA BROWN SHIMA, Appellant , | 

v. 

JESSE S. SHIMA and UNION TRUST CO., a corporation, 
as Administrator, D.B.N. C.T.A. and Trustee, Estate 
of Mary F. Henderson, deceased, Appellees. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

i 

i 

This action was based on a complaint filed March 6, 1939 

in the United States District Court for the District' of Co- 

! 

lumbia by appellant, a bona fide resident of the District of 
Columbia for more than one year prior to the filing thereof 
and prayed for a divorce a mensa et thoro from the: Appel¬ 
lee Jesse S. Shima, an alien non-resident; an injunction 
against the appellee, Union Trust Co., a corporation, from 
paying any funds or credits in its hands belonging to the 
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appellee Jesse S. Shima, pendente lite and permanently; 
alimony to appellant pendente lite and permanently and a 
writ of ne exeat to issue against the appellee Jesse S. Shima. 
(Appellant’s App. 1-16.) The lower Court’s jurisdiction 
to hear and determine the issue raised in the complaint is 
based on Title 14, Sec. 61 of the Code of laws for the Dis¬ 
trict of Columbia, as is amended by Act of Congress of Au¬ 
gust 7, 1935. (49 Stat. 539, c. 453, Sec. 2.) (This Brief 
page 16) 

The lower Court entered its final judgment on the issue 
joined in this action on February 27, 1941, as amended on 
March 21,1941, dismissing appellant’s complaint. (Appel¬ 
lant’s App. 66-68, 69, 70.) 

That notice of appeal by appellant was served and filed 
on the 27th day of February, 1941. (Appellant’s App. 68, 
69, 71.) 

That the full record on appeal was filed and docketed in 
this Court on the 19th day of November, 1941, under order 
of this Court granting appellant an extension of time to file 
same to and including the 20th day of November, 1941. 
(Appellant’s App. 90, 91.) 

This Court’s jurisdiction to review the lower Court’s 
final order dismissing the complaint is based on Title 18, 
Sec. 26 of the 1929 Code of Laws for the District of Colum¬ 
bia. (27 Stat. 435, c. 74, Sec. 7; 31 Stat. 1225, c. 854, Sec. 
226; 41 Stat. 1312, c. 125, Sec. 12.) (This Brief page 17) 

STATEMENT OF CASE. 

The following statement of this case is based on the plead¬ 
ings and proceedings, including the narrative statement filed 
herein in accordance with the rules. 

This court’s order of January 23, 1942, has allowed the 
filing herein of the transcript of the proceedings in the Dis¬ 
trict Court to be referred to in their briefs without the 
parties being required to print same in their appendices. 

The appellee, on January 31, 1942, filed with the Clerk 
of this Court his stenographic transcript of the proceed- 
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ings, testimony and evidence offered at the hearings on June 
4th, 5th and 6th and December 4th, 5th and 6th, 1940] but 
omitted to file a transcript of the proceedings had on June 
20, 1940. 

The appellant, having been furnished with a copy of the 
proceeding had on June 20, 1940, by appellee at the direc¬ 
tion of the District Court, will, with the permission of;this 
Court, file same herein. 

The appellant has referred to the transcript of June 4th, 
5th and 6th, and December 4th, 5th and 6th, 1940, as |(Tr. 
—) and to the transcript of the proceedings held on June 
20,1940, as (Tr. A—) and to her appendix as (Appellant’s 
App.-). 

This was an action for limited divorce on the ground of 
cruelty with alimony, pendente lite, and permanently, also 
asking ne exeat and an injunction against the funds of the 
appellee, Jesse S. Shima, a non-resident Japanese, inj the 
hands of the Union Trust Co. of the District of Columbia, 
also named as defendant below and appellee here. (Appel¬ 
lant’s App. 1-16.) 

The appellant, Sobretta Brown Shima, was born in , the 
United States and has resided in the District of Columbia 
almost her entire lifetime. 

That the appellee, Jesse S. Shima, whose true namb is 
Shokuwan Shimabukuro (Tr. 127—Appellant’s App. I 42, 
43), is a Japanese and more than a year prior to the! in¬ 
stitution of this action had left his wife in the District of 

I 

Columbia and had established a permanent residence in: the 
State of Connecticut. (Appellant’s App. 15, 16—Tr. 1$2.) 

That the action was filed on the 6th day of March, lj)39. 
(Appellant’s App. 13.) 

That the Court, on the 28th day of March, 1939, signed an 
order of injunction against the withdrawal of the appejllee 
Shima’s funds in the hands of the appellee, Union Ttust 
Co. (Appellant’s App. 16-17.) 

That the Court, on the 29th day of April, 1939, issued a 
writ of ne exeat ordering the arrest of the appellee Shipia. 
(Appellant’s App. 17-18.) 


i 
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The appellee Shima, being a non-resident, was served by 
publication. (Appellant’s App. 17-44.) 

The appellee Shima, without surrendering to the Marshal 
under the writ of ne exeat, moved to quash said writ, which 
motion was overruled. (Appellant’s App. 42, 43.) 

The appellee Shima moved to dismiss the action, which 
was overruled, and, on May 2,1939, he filed his answer and 
cross-complaint asking the dismissal of appellant’s action 
and praying for an annulment of his marriage to appellant. 
(Appellant’s App. 18-34.) 

The Court, on June 26, 1939, awarded to appellant ali¬ 
mony and counsel fee, pendente lite. (Appellant’s App. 
43, 44.) 

Appellee Shima surrendered to the Marshal under the 
writ of ne exeat in August of 1939. 

Appellee Shima, after his surrender to the United States 
Marshal, made several motions to quash the writ of ne exeat 
and to dismiss the action, all of which were overruled, and, 
after remaining in jail for about five months, he deposited 
a cash bond of $500 and was released. (Appellant’s App. 

49. ) 

The appellee Shima refused to obey the order of July 26, 
1939, directing him to pay $75 a month alimony, pendente 
lite, and counsel fee of $500 and vras, in February, 1940, 
sent to jail for contempt of Court. (Appellant’s App. 49, 

50. ) 

Appellee Shima was, on February 29, 1940, by order of 
Court, released from jail on purging himself of con¬ 
tempt by consenting to the payments as directed by the 
order of June 26,1939, being paid from his funds under in¬ 
junction at the Union Trust Co. (Appellant’s App. 51, 52.) 

That the action came on for hearing on the merits on 
June 4th, 5th and 6th, 1940, and the appellant concluded her 
case and rested. (Tr. 1-129.) 

That the defendant’s defense that no marriage existed 
(Appellant’s App. 18-19) had been determined by the Court 
on October 4th, on a preliminary hearing and was the “law 
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of this case”. (Appellant’s App. 45-47.) All of the evi¬ 
dence offered by defendant at the June hearing in regard to 
an alleged act of adultery committed by plaintiff wa^s, on 
motion of the plaintiff, stricken from the record. CjCr. 4, 
49, 227.) This left plaintiff’s case as proven, but the Court 
permitted defendant to file an amended cross-complaint ask¬ 
ing absolute divorce. (Tr. 236, 237.) (Appellant’s App. 
52-54) 

The action was continued for hearing on the amended an¬ 
swer and cross-complaint to the October term of 0ourt. 
(Appellant’s App. 55, 56.) (Tr. 237) 

The appellee Shima on June 6, 1940, filed his amended 
answer and cross-complaint. (Appellant’s App. 52-54.) 

The appellee Shima shortly thereafter, on June 14, 1940, 
filed a motion to dissolve the injunction and discontinue the 
payments of alimony pendente lite. (Appellant’s Appj. 54.) 
The motion, after hearing and oral arguments of counsel, 
was overruled. (Appellant’s App. 55, 56.) (Tr. A-4) 

The appellant filed a motion to abate the amended cross- 
complaint on the ground that appellee Shima had, on April 
2,1940, filed, and there was pending in this Court, an liden- 
tical action as was set up in his cross-complaint. (Appel¬ 
lant’s App. 57-60.) 

The Court, in October, 1940, overruled appellant’s motion 
to abate the cross-complaint and struck from the saniie all 
prayers for affirmative relief and allowed said crosshcom- 
plaint to stand as an answer only. (Appellant’s App[ 61.) 

That the final hearing on the appellee’s amended answer 
and cross-complaint was heard on December 4th, 5tl| and 
6 th, 1940, and a summary statement of the testimony and 
proceedings of the entire trial, both in June and December, 
1940, in narrative form, is as follows: 

The defendant in this action, a Japanese, married the 
plaintiff, a colored person, in Chicago in August, 1930 • they 
returned to the District of Columbia and lived with the 
plaintiff’s parents at 1214 Linden Street, N. E. (Tr. 9^ 10.) 
That the defendant obtained employment with the latejMrs. 

i 


i 

i 
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John B. Henderson; that Mrs. Henderson died in June of 
1931; that, under her last will and testament offered for 
probate, this defendant was bequeathed the sum of $100,000 
and there was set up a trust fund for his benefit of another 
$100,000. (Tr. 13.) That the defendant compromised his 
claim against the Henderson estate for the sum of $67,500. 
(Tr. 13.) That the defendant, after Mrs. Henderson’s death 
and before a settlement was finally made with him in De¬ 
cember of 1937, would leave his wife without notice and stay 
away for long periods of time; that he would leave her with 
no provision for her support and she would have no knowl¬ 
edge as to his whereabouts. (Tr. 17, 18.) That, when he 
returned from some of these frequent absences and was 
questioned by the plaintiff as to his whereabouts, he would 
become angry, often striking and kicking the plaintiff. (Tr. 
17, 23.) This was testified to by the plaintiff and cor¬ 
roborated by plaintiff’s father and mother who stated that 
the defendant admitted that he did strike or kick the plain¬ 
tiff, but as Mrs. Brown testified, he said he “did not kick 
her hard”. In fact, the defendant himself, on cross-exam¬ 
ination, stated, in relating a certain incident, that “he did 
not remember kicking the plaintiff”. (Tr. 97,180.) 

That the defendant, in December, 1937, received from the 
Henderson estate, as a partial settlement, the sum of 
$40,000. (Appellant’s App. 11.) (Tr. 14) That this fact 
was concealed from the plaintiff and was not learned by 
her until after he left in February, 1938, when she found a 
deposit slip among his effects showing he had deposited 
with Laidlaw & Co. the sum of $23,000. (Tr. 19,24, 34,188.) 

That, the defendant, on or about February 23, 1938, took 
his wife to Philadelphia, leaving her there. (Tr. 20, 41.) 
That a few days thereafter he returned to the District of 
Columbia alone and took most of his clothes, telling plain¬ 
tiff’s mother he was leaving for good and was going to the 
State of Connecticut. (Tr. 98, 133-136.) 

That the plaintiff, not hearing from defendant, returned 
to the District of Columbia and, after hearing what had 
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happened, employed one Belford Lawson as her counsel. 
(Tr. 20, 21.) That less than one month thereafter, on about 
March 14, 1938, said Lawson filed a suit in this Court for 
plaintiff (Equity No. 66722). (Appellant’s App. 64.) ; (Tr. 
208) That no efforts "were taken in that case to servje the 
defendant either by publication or otherwise. (Tr. |209.) 
That the said Lawson told plaintiff that she would have to 
put up sufficient money to have a marshal go to Connecticut 
where defendant was living, which the plaintiff did, but the 
said Lawson, according to his owm testimony and alsjo the 
testimony of the defendant, made the trip to Connecticut 
himself. (Tr. 46, 209.) That Lawson discussed a property 
settlement by defendant with plaintiff. (Tr. 140,191.) That 
the defendant stated that he wanted a divorce and agreed 
to pay the sum of $5,000 by way of settlement. (Trj 191, 
220.) (Appellant’s App. 62) That Lawson returned to the 
District of Columbia and discussed the property settlement 
and the question of obtaining of an absolute divorce; with 
defendant’s attorney, John Wattawa, to whom he had been 
directed by the defendant. That said Wattawa and Law- 
son discussed ways and means of obtaining an absolute di¬ 
vorce in the State of Florida and Nevada, even goiiig so 
far as to contact counsel in at least one of these states. (Tr. 

220, 221.) That the plaintiff, when she learned of this mat¬ 
ter, informed said Lawson that she would not obtain |a di¬ 
vorce in this manner. Lawson’s testimony was that she 
first agreed to the proposition and then refused. (Ti*. 19, 

221. ) That the plaintiff being dissatisfied with her eodnsel, 
on June 1, 1938, by letter, discharged said Lawson. (Tr. 
22 , 215.) Lawson, however, continued to receive from de¬ 
fendant’s counsel, John Wattawa, for plaintiff, $50.t)0 a 
month, which he never turned over to plaintiff and, accord¬ 
ing to his testimony, he still has. (Tr. 215.) That iri De¬ 
cember of 1938, this suit w T as, under the rules, dismissed for 
want of prosecution. (Appellant’s App. 64.) (Tr. |218) 
That the plaintiff then employed other counsel and, on 
March 6,1939, the present suit was filed asking for a linjiited 


i 
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divorce on the ground of cruelty, naming the Union Trust 
Company, Trustee under the will of the late Mrs. Mary B. 
Henderson, as defendant, and asking for an injunction 
against said Trust Company from transferring funds of the 
defendant to him or his counsel. After hearing, the Court 
granted a temporary injunction against the defendant Trust 
Company from paying out any of the defendant Shima’s 
funds or credits, pendente life. (Appellant’s App. 16.) 

That, although plaintiff’s former counsel, Lawson, had, 
by letter from her, been discharged in June, 1938, which he 
admits, that there had been no service upon the defendant 
by publication or otherwise, and the case had been dis¬ 
missed under the rules for lack of prosecution, the said 
Lawson, without any authority so to do, two days after the 
present suit had been filed, or March 8, 1939, filed in said 
Equity Cause 66722 a motion to have said cause or action 
reinstated, and John Wattawa, then attorney for the defen¬ 
dant, signed his name to said motion as consenting thereto. 
Lawson’s testimony in June w r as that Wattawa called to his 
attention the new suit being filed and suggested that said 

motion be filed. No evidence was offered bv Wattawa to 

•> 

explain this unusual situation to the Court. (Tr. 218-220.) 

The defendant, on cross-examination, in December, stated 
that about one month after Equity No. 66722 had been filed 
in March, 193S, he had been told by the sister-in-law of the 
plaintiff, Mabel Curry Brown, of indiscretion between plain¬ 
tiff and the co-respondent Giles. (Tr. 268-272, 300.) That 
he admits that subsequent thereto, on May 16,1938, he slept 
with plaintiff in New York City. (Tr. 147, 192.) The un¬ 
contradicted testimony of Adrian Loftis was that he went 
to Connecticut with Mrs. Shima in March or April, 1938, in 
an effort to bring about a reconciliation, but that the defen¬ 
dant refused to become reconciled and stated he, the defen¬ 
dant, wanted a divorce. (Tr. 86, 87.) Three witnesses tes¬ 
tified that defendant had said that he could not afford to 
have the fact known that he was married to a colored per¬ 
son, and wanted her to divorce him. (Tr. 87, 98, 21, 280.) 
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There was testimony in the case that the defendant in¬ 
tended to leave the country after he obtained all o!f his 
money from the Henderson estate. (Tr. 20, 63, 91.) j The 
fact is that he was not to be found in the District of Colum¬ 
bia by the Marshal and publication was had against; him, 
as is required by the statute. That a writ of ne exeat was 
issued against him by this Court and, while same wajs un¬ 
served, he, through his counsel, moved that said wi}it be 
quashed which was promptly overruled. (Appellant’s ;App. 
42, 43.) That the defendant, in appearing to quash said 
writ also asked that the suit be dismissed and, as this was 
considered by the Court as a general appearance, he was 
compelled to answer. He answered the complaint, buf still 
evaded the service of process on writ of ne exeat . It was 
only after notice was served upon his counsel in another 
case to produce him for the purposes of discovery, jas is 
provided by the rules, that he, in about August, 1939] sur¬ 
rendered himself to the United States Marshal and was 
incarcerated in the District of Columbia jail. 

That he then made several attempts to quash said wj*it of 
ne exeat and to dismiss this suit; failing in these attempts, 
he deposited with the United States Marshal $500.00 in 
cash and was released, claiming that this was put up; by a 
friend. (Appellant’s App. 49.) 

That, in one effort to obtain his release filed about No¬ 
vember, 1939, he attached his affidavit in which he stated 
that he was penniless and, referring to the order of this 
Court of June 26,1939, directing him to pay $75.00 a month 
as alimony pendente lite and $500.00 counsel fees, seated 
that he had no funds to comply with this order at the time 
it was made or subsequent thereto. That plaintiff’s Coun¬ 
sel learned that this was false and had him cited forj con¬ 
tempt for his failure to obey said order. The matter pame 
on for hearing on the rule and plaintiff’s counsel produced 
a check by Laidlaw and Co., New York stock brokers,;pay¬ 
able to defendant, in the sum of $1097.00, and his account 
at Laidlaw & Co. showing that one day before the order of 
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June 26th, directing him to pay alimony and counsel fee, 
he had deposited with said Company 25 shares of General 
Motors stock for sale; that one day after said order was 
signed said stock had been sold, that the check to the defen¬ 
dant in the sum of over $1,000.00 was dated on June 28,1939, 
and was endorsed by the defendant and it was admitted by 
defendant to have been received by him. (Tr. 123, 189.) 
That the Court, on this showing, committed the defendant 
to jail for sixty days for “wilfully and contemptuously” 
refusing to obey the Court’s order. (Appellant’s App. 50.) 

The defendant admitted an attempt to have the plaintiff 
obtain a divorce from him in Florida or Nevada. Although 
defendant was informed in March, 1938, of his wife’s al¬ 
leged indiscretion with Doctor Giles, or about one month 
after the filing of Equity No. 66722, he slept with her on 
May 16, 1938, but his testimony fails to disclose that he 
mentioned the fact of this information or his suspicions. 
(Tr. 192, 273.) 

His testimony discloses that he employed the Keystone 
Detective Agency, with offices on 5th Street, N. W., adjoin¬ 
ing the office of a lawyer by the name of Lacey; that he 
had paid them about $250.00 (Tr. 271); that he went with 
them on ten or eleven occasions to the home of plaintiff. 
(Tr. 252-255, 265, 373.) One detective stated that defen¬ 
dant alw’avs carried a camera with him and that he directed 
them to get evidence of adultery of his wdfe and to get 
picture. (Tr. 280, 304, 316, 320, 344, 372.) That he gave 
them the names of Dr. Dan Giles and one “Buck” (Tr. 264); 
no other description was given of this person “Buck”, nor 
was any evidence introduced in regard to him. The testi¬ 
mony shows that Shima had for years told his wife to go 
out with Dr. Giles and had even forwarded him money to 
take her to the theatre. (Tr. 522, 533, 561, 576, 591.) 

James Parker testified that Shima, in connection with 
Detective Pannell, had employed him and one Cecil Mack¬ 
intosh to entrap Mrs. Shima by getting her in a compromis¬ 
ing position in order that he could obtain the necessary evi¬ 
dence for a divorce. Parker stated he did not know Mrs. 
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Shima and, with Mrs. Mackintosh, he endeavored toj con¬ 
tact her without success; that he and Mrs. Mackintosh were 
paid a small sum of money and dismissed. (Tr. 54-5^, 83, 
154-158,171,172, 285.) 

Parker, on cross-examination, denied that he had! ever 
been convicted of a crime and, after he had been excused, 
counsel for appellee Shima showed counsel for appellant 
a commitment showing a man by the same name to have 
been convicted. Counsel for appellant immediately called 
this to the attention of the Court (Tr. 83) and he wa|s re¬ 
called and sentenced to jail for contempt. (Tr. 154-159, 
171, 172.) 

Parker did not know the plaintiff, but the defendant ad¬ 
mitted that he knew Parker. (Tr. 296, 297.) Parkertes¬ 
timony, which had been stricken out in June before th^ co¬ 
respondents were brought in as defendants, was re-admitted 
by stipulation in December. That Parker, on taking the 
stand in December, stated that the defendant had threat¬ 
ened to press a perjury charge against him if he again tes- 
tified. (Tr. 4, 49, 227, 236, 589.) 

Dr. Giles testified that Lacey called him by telephone and 
asked him to get plaintiff and go to a party. (Tr. 562, 564.) 
That Giles learned that plaintiff was going to churclf and 
so informed Lacey and Lacey suggested they go after 
church. (Tr. 571) That plaintiff testified she did go to 
church with a Mrs. Pye and returned to her house on |13th 
Street, N. E. after church. That Mrs. Pye’s absence at the 
trial in December was explained by her being seriously ill 
in a hospital. That Dr. Giles and Lacey called at the :13th 
Street address for Mrs. Shima about 9:30 P. M.; that ]Mrs. 
Pye wanted to go along, but was told that the party j was 
made up. That Dr. Giles, plaintiff and Lacey drove in 
Lacey’s auto to some address in the ten hundred block on 
R Street, N. W. That they arrived about ten or ten-tliirty 
P. M. That plaintiff was introduced to a Mrs. Neil |who 
lived there. That Lacey had some Cream of Kentucky 
whiskey and plaintiff stated that she had not had any dinner 
and was immediately provided with some food by Mrs. Neil. 
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That, after dinner, she informed Lacey that she did not 
drink Cream of Kentucky whiskey, and Lacey left the prem¬ 
ises staying about one-half or three-quarters of an hour, 
when he returned with a pint of Seagrams whiskey and 
some gin. That plaintiff and Dr. Giles drank some of the 
whiskey, that Lacey and Neil drank only gin. That plain¬ 
tiff complained of feeling ill and was told by Mrs. Neil to 
lie down. (Tr. 536, 541.) That plaintiff has only a vague 
recollection of what happened thereafter, which was that 
many people were running about the house and she was 
carried home by Lacey. That she was sick for about one 
week thereafter and in bed most of the time. That her 
mother corroborated this testimony about plaintiff’s sick¬ 
ness. That the correspondent Giles did not even remember 
being carried home. (Tr. 566, 580.) 

The detectives Panned, Wallace and Nash, with offices 
adjoining that of Lacey, testified they had trailed Lacey’s 
car from the 13th Street address. (Tr. 343.) It is not 
shown how they knew that the plaintiff would return from 
church to the 13th Street address as this was not her home, 
nor was there any testimony that they followed her to and 
from church. The detectives arrived at the R Street house 
about ten or ten-thirty o ’clock and one detective stated that 
he at once went for the photographer, another testified he 
went about one-thirty A. M. (Tr. 324, 366, 370, 329, 338.) 
The witness w’ho claims to have taken the picture worked 
at a moving picture theatre and said that a man came for 
him -whom he did not know and told him to come with him, 
that he turned his duties of taking tickets over to someone 
else and went along, that he walked about six blocks to the 
house on R Street and, when asked what he talked about 
with his companion, he stated not a word was spoken. (Tr. 
329,353,354.) He had his camera with him when this detec¬ 
tive came to the theatre for him. (Tr. 326.) 

All of defendant’s witnesses testified that, at the time the 
alleged pictures were taken, there was present detectives 
Pannell, Wallace and Nash, Lacey, Mrs. Neil and the janitor, 
and the persons in bed at the time together were the appel- 
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lant and one Daniel Giles. (Tr. 341, 352.) Lacey, the attor¬ 
ney who took Giles with appellant to the address admitted 
he and Giles had been friends since boyhood. One of the 
detectives, “Wallace”, stated he was a special officer of the 
Metropolitan Police Department and that he knew that 
adultery was a felony under the U. S. Code, but he made 
no arrest. (Tr. 334, 341.) One of the other detectives tes¬ 
tified that he worked on this job for Pannell but he had no 
recollection of the amount of time he put in nor what amciunt 
he had been paid. (Tr. 378.) 

Mrs. Neil testified she was in another room with LsLcey 
and that Lacey was undressed. This Lacey denied, stating 
that he was at all times in the dining room fully clothed. 
(Tr. 616.) He also gave testimony that the plaintiff and 
Giles left the room and were gone for about three-quarters 
of an hour, that he did not know where they had gone |nor 
did he try to find out, although he was waiting to take tlfem 
home. (Tr. 617, 618.) 

All of the defendant’s witnesses placed Lacey at the scene 
when the alleged pictures were taken, but they refused to 
call him as a witness, although his counsel knew he wai in 
the hall and available. The testimony of Lacey was obtained 
by the Court calling him as a witness. (Tr. 606, 607.) 

That, just seven days after this occurrence, namelyj on 
February 21,1939, the defendant wrote a letter to one Llbyd 
Fleming, a friend of his, in regard thereto. (Tr. 592, 600.) 
That the defendant admitted writing this letter. That sjaid 
Fleming testified that, after he received this letter, he wpnt 
to see the plaintiff and informed her that her husband had 
damaging pictures in regard to her that had been taken on 
R Street and, unless she dismissed her suit, he would expose 
her and ruin her reputation. That this letter was taken 
from said Fleming by the plaintiff. (Tr. 559.) The testi¬ 
mony shows that the defendant, in company with two defec¬ 
tives, called at the home of plaintiff one Sunday in Marbh, 
1939, when no one was home but Mr. Brown, father of fhe 
plaintiff, and Mr. Brown testified that the defendant tbld 
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him that, unless he caused his suit to be dismissed, he and 
his daughter would be disgraced. (Tr. 63.) 

That plaintiff, upon the advice of her counsel, reported 
the whole affair to the U. S. District Attorney’s office. That 
defendant’s counsel, upon cross-examination of plaintiff, 
asked if she would consent to the record of this report in 
the U. S. Attorney’s office being produced at the trial, to 
which she replied that she would. Counsel for defendant 
failed to produce said report, although the same was avail¬ 
able. (Tr. 63, 75) 

The defendant, on cross-examination in December, ad¬ 
mitted that he wanted a divorce from the plaintiff and, on 
the ground of adultery, and that he hired his detectives for 
that purpose. That he married plaintiff under an assumed 
name and that he was ashamed to have the fact known that 
he was married to a colored person. 

That defendant, through his counsel, plaintiff’s then 
counsel and her brother-in-law, tried to induce plaintiff to 
obtain a divorce from him in Nevada or Florida. (Tr. 87, 
220 , 221 .) 

That defendant, failing in his efforts to get plaintiff to 
divorce him, employed detectives and informed them to 
get evidence of adultery against his wife and, according 
to the witness Parker, said he would pay any price for this 
evidence. (Tr. 55, 56.) 

Parker testified that there was a meeting at the detectives’ 
office; present were Shima, Pannell and himself; that Shima 
went with Parker to a location on W St., N. W., where it 
was agreed that Mrs. Shima would be taken. Parker stated 
that Shima asked him to testify falsely against Mrs. Shima 
and he would be paid well. (Tr. 55, 56.) 

That defendant went with the detectives to the vicinitv 
near the house of plaintiff about ten or twelve times. That 
he told them to get pictures of plaintiff. (Tr. 372, 373.) 

That the Court, in its findings of fact, found that the de¬ 
fendant Shima wanted to get a divorce from the plaintiff. 
(Appellant’s App. 62) 
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That the plaintiff testified that she was called by (j-iles 
to go to a Valentine Party and she refused because she was 
going to church, that Giles asked her to go after church, that 
she agreed and about 9:30 P.M., on February 14,1939, Giles 
and a lawyer by the name of Lacey came for her at an| ad¬ 
dress on 13th St., N. E. That she had never met Lacey be¬ 
fore, nor had she ever been to the address where she |was 
taken on R St., N. W. (Tr. 78, 79, 80). 

That she did not know the woman who lived at the R St. 
address. That she w*as given food and remembers taking 
one drink of whiskey which was supplied by Lacey. That 
her last distinct recollection was of feeling ill and thatl the 
woman at the R St. address told her to lie down in one of 
the bedrooms. The plaintiff has no definite recollectioh of 
what occurred thereafter at that address. That she was ill 
and confined to her bed for about one week thereafter, which 
fact was corroborated by her mother. (Tr. 527, 528, 536, 
537.) 

She admitted being at the R St, home, but denied com¬ 
mitting the act of adultery. 

Daniel Giles testified he had known Lacey since childhood 
but had not seen him for quite a while, that Lacey cajlled 
him and asked him to get Mrs. Shima to go on a party, that, 
when he told Lacey that Mrs. Shima was going to church 
and could not go, Lacey insisted that he get her after church 
and they would then go. That the Mrs. Pye who wa£ at 
church with Mrs. Shima wanted to go, but was told the party 
was made up. (Tr. 534, 562, 564, 571.) 

Lacey’s office adjoins that of the Keystone Detective 
Agency which was employed by Shima. (Tr. 610.) 

That Giles testified that they arrived about 10:00 P. M. 
and, after having something to eat, he took four drinkfe of 
whiskey that Lacey had produced and he stated that j the 
last he remembered was sitting down on a couch. (Tr. 566.) 
That he did not remember being taken home and that he 
awakened the next day in his dental chair at his office with 
no recollection as to how he got there, or what had happened 
the night before. (Tr. 580.) 


i 
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Giles admitted being at the home on R St., but denied 
committing adultery with plaintiff. 

The defendant was a non-resident of the District of Co¬ 
lumbia at the time of the injunction against the withdrawal 
of his credits located in the District of Columbia. (Appel¬ 
lant’s App. 15, 93-98.) 

That defendant, subsequent to the issuance of the injunc¬ 
tion consented to the same remaining in full force and ef¬ 
fect. (Appellant’s App. 51, 52.) 

That, at the conclusion of the hearing, the plaintiff moved 
the Court to strike all of the testimony offered by the de¬ 
fendant in regard to the alleged acts of adultery by plain¬ 
tiff, on the ground that the said evidence and testimony 
was brought about by the connivance, procurement and en¬ 
trapment on the part of the defendant Shima. (Appellant’s 
App. 65) 

That the Court, at the conclusion of the trial on Decem¬ 
ber 6th, called for a brief from the defendant on the ques¬ 
tion of connivance, procurement and entrapment, with copy 
to be furnished to plaintiff. 

The Court made its memoranda opinion on December 28, 
1940, and the orders that followed, as shown by the record. 

STATUTES AND RULES OF COURT. 

Jurisdiction of District Court. 

1929 Code of Laws for District of Columbia, as amended 
August 7,1935 

Title 14, Sec. 61 

“Only Residents divorce.—No decree of nullity of mar¬ 
riage or divorce shall be rendered in favor of anyone who 
has not been a bona fide resident of the District of Columbia 
for at least one year next before the application therefor, 
and no divorce shall be decreed in favor of any person who 
has not been a bona fide resident of said District for at least 
two years next before the application therefor for any cause 
which shall have occurred out of said District and prior to 
residence therein. (As amended Aug. 7,1935, 49 Stat. 539, 
c. 453, Sec. 2)” 



Title 14, Sec. 70 

“Alimony Pendente Lite.—During the pendency of a| suit 
for divorce, or a suit by the husband to declare the marriage 
null and void, where the nullity is denied by the wifej the 
court shall have power to require the husband to pay ali¬ 
mony to the wife for the maintenance of herself and iheir 
minor children committed to her care, and suit money, in¬ 
cluding counsel fees, to enable her to conduct her <jjase, 
whether she be plaintiff or defendant, and to enforce obed¬ 
ience to any order in regard thereto by attachment and im¬ 
prisonment for disobedience. The court may also eijjoin 
any disposition of the husband’s property to avoid thej col¬ 
lection of said allowances, and may, in case, of the husbajnd’s 
failure or refusal to pay such alimony and suit mdney, 
sequestrate his property and apply the income thereclf to 
such objects. The court may also determine who shall have 
the care and custody of infant children pending the pro¬ 
ceedings. (Mar. 3, 1901, 31 Stat. 1346, c. 854, Sec. 975; 
June 30,1902, 32 Stat. 537, e. 1329) ” 

Jurisdiction of Appellate Court. 


Title 18, Sec. 26 

“Jurisdiction.—Any party aggrieved by any final oiider, 
judgment, or decree of the supreme court of the District of 
Columbia, or of any justice thereof, may appeal therefrom 
to the said court of appeals; and upon such appeal the cfmrt 
of appeals shall review such order, judgment, or decree, 
and affirm, reverse, or modify the same as shall be justj ex¬ 
cept as provided in the following sections. * * • (Feb. 9, 
1893, 27 Stat. 435, c. 74, Sec. 7; Mar. 3, 1901, 31 Stat. 1225, 
c. 854, Sec. 226; Mar. 3,1921, 41 Stat. 1312, c. 125, sec. i2) ” 

I 

Co-Respondent to be Named as Defendant. 

Title 14, Sec. 77 

I 

“Co-respondents.—In all divorce cases where adulteijy is 
charged the person or persons with whom the adultery is 
charged to have been committed shall be made defendant 
or defendants and brought in by personal service of process 
or by publication as in other cases. (Mar. 3, 1901, 31 Stat. 
1347, c. 854, sec. 983.)” 
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F.R.C.P.—12—b-c-d—Judgment of Pleadings 

“(b) How Presented. Every defense, in law or fact, to 
a claim for relief in any pleading, whether a claim, counter¬ 
claim, cross-claim, or third-party claim, shall be asserted in 
the responsive pleading thereto if one is required, except 
that the following defenses may at the option of the pleader 
be made by motion: (1) lack of jurisdiction over the sub¬ 
ject matter, (2) lack of jurisdiction over the person, (3) im¬ 
proper venue, (4) insufficiency of process, (5) insufficiency 
of service of process, (6) failure to state a claim upon which 
relief can be granted. A motion making any of these de¬ 
fenses shall be made before pleading if a further pleading 
is permitted. No defense or objection is waived by being 
joined with one or more other defenses or objections in a 
responsive pleading or motion. If a pleading sets forth 
a claim for relief to which the adverse party is not required 
to serve a responsive pleading, he may assert at the trial 
any defense in law or fact to that claim for relief. 

(c) Motion for Judgment on the Pleadings. After the 
pleadings are closed but within such time as not to delay 
the trial, any party may move for judgment on the plead¬ 
ings. 

(d) Preliminary Hearings. The defenses specifically 
enumerated (1)—(6) in subdivision (b) of this rule, whether 
made in a pleading or by motion, and the motion for judg¬ 
ment mentioned in subdivision (c) of this rule, shall be 
heard and determined before trial on application of any 
party, unless the court orders that the hearing and deter¬ 
mination thereof be deferred until the trial.” 

POINTS RELIED ON BY APPELLANT ON APPEAL. 

1 . The appellant’s complaint stated a good cause of ac¬ 
tion for limited divorce and the testimony and evidence 
offered and received at the hearing were sufficient to grant 
her the relief prayed therein and the Court erred in dis¬ 
missing her complaint. 

2 . That the appellee, in September, 1939, moved to dis¬ 
miss the complaint on the pleadings, with supporting affi¬ 
davit, on the ground that no valid marriage then existed 
between appellant and appellee. This motion was heard on 



the pleadings and affidavits, as is provided by the tules 
and, on October 4, 1939, the same was overruled. 

Therefore, the question of no marriage between appel¬ 
lant and appellee, as was set up in appellee’s answer was, 
on October 4,1939, decided adversely to him and said judg¬ 
ment become the law of this case and was no longer Avail¬ 
able during the trial. 


3. That appellee’s only remaining defense under his 
pleadings and testimony, was an alleged act of adultery, 
all of which evidence and testimony offered was stricken by 
the Court on motion of the appellant, as being improperly 
admitted. 


4. Appellant at the June hearing, had established a 
prima facie case when the appellee was permitted to file an 
amended cross-complaint. 


5. That the Court should have granted the appellant’s 
motion to abate the appellee’s amended cross-complaint as 
it was admitted by appellee that there was, at the time said 
amended cross-complaint was filed, an identical suit pend¬ 
ing in the same Court in another action between the same 
parties making the same allegations and asking the same 
relief. 


6 . That all of the testimony and evidence offered byj the 
appellee as to the alleged adultery of appellant, which was 
received over the objections of appellant, was brought 
about by the connivance, procurement and entrapment on 
the part of the appellee and the motion of the appellant 
made at the conclusion of the trial to strike all of said evi¬ 
dence and testimony should have been granted. 

7. That the testimony and evidence offered by the , ap¬ 
pellee was insufficient to defeat the prima facie case which 
had been established by the appellant. 

8 . The appellee was a non-resident and the injunction 
issued bv the lower Court against the withdrawal of his 
credits in the District of Columbia was properly issued- 
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9. The appellee, on several occasions, as is shown by the 
record, consented that the injunction should remain in full 
force and effect against his credits and, therefore, has 
waived any right he might have had to claim damages grow¬ 
ing out of said injunction. 

SUMMARY OF ARGUMENT. 

The appellant offered very substantial evidence as to 
acts of cruelty, all of which was received by the Court. 

The appellant, having made out a prima facie case, 
rested. 

The appellee Shima at this point of the trial made no 
motion to dismiss appellant’s complaint, but proceeded with 
his defense. 

The appellee Shima’s defense of adultery had been 
stricken from the pleading because he had failed to name 
as co-respondents the parties (known to him) with whom 
said acts of adultery were committed, as was required by 
the Code of Laws for the District of Columbia. 

The appellee Shima’s defense of no marriage existing 
between him and the appellant on the ground of an exist¬ 
ing prior valid marriage by her with one Chester W. Phil¬ 
lips had, prior to the trial, been decided against him on his 
motion raising said issue on the pleadings in accordance 
with the rules. 

That the trial Court refused to consider that this issue 
had been decided on the prior motion and heard evidenece 
thereon and in the findings of fact, conclusion of law and 
judgment, held that the prior marriage of appellant had 
been annulled and that the present marriage between appel¬ 
lant and appellee Shima was valid. 

The appellee Shima having failed to defeat appellant’s 
prima facie case after three days of trial, asked and was 
allowed to amend his pleading seeking an absolute divorce 
on the ground of adultery. 

The appellee Shima at this point made no motion to dis¬ 
miss appellant’s complaint and the Court suspended the 
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hearing until the October Term of Court, with leave to the 
appellee Shima to file his amended cross-complaint.; 

That the appellee Shima did, at this time, file a ijnotion 
to dissolve the injunction and discontinue alimony pendente 
lite which was denied by the Court. 

That the appelle Shima, on June 6, 1940, filed heriein an 
amended cross-complaint seeking an absolute divorce on the 
ground of adultery and naming new parties as co-reipond- 
ents. 

That this amended cross-complaint was identical with a 
complaint for absolute divorce which had been filed t}y him 
in April of 1940 naming the same parties and askipg for 
the same relief and was then pending for trial. 

That appellant promptly moved to abate the 
cross-complaint on the ground that a prior 
tween the same parties and seeking the same 
pending for trial in the same Court. 

That the Court erroneously overruled appellant 4 mo¬ 
tion to abate said cross-complaint. 

That all of the testimony and evidence offered by tpe ap¬ 
pellee Shima under his cross-complaint as to the alleged 
acts of adultery committed by the appellant was brought 
about by the connivance, procurement and entrapment on 
the part of the appellee Shima, and the motion of the appel¬ 
lant at the conclusion of the trial to strike all of said [testi¬ 
mony and evidence should have been granted. 

That the findings of fact disclose that the evidence of 
adultery which should have been stricken was the sole 
ground of denying relief to the appellant. 

That the Court found that the appellee Shima was a non¬ 
resident and, therefore, the injunction against the Iwith- 
drawal of his funds in the District of Columbia was prop¬ 
erly issued. That the record discloses that the appellee 
Shima consented that the injunction remain in full forcje and 
effect and, therefore, he waived any claims to damages on 
account of its issuance. 
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ARGUMENT. 

Nos. 1, 3 and 4. 

That the allegation in the complaint of the acts of cruelty 
on the part of the appellee Shima were proven by the tes¬ 
timony and evidence. 

That the appellee had married the appellant at Chicago 
in 1930 was proven by the marriage certificate and admis¬ 
sion of appellee. 

That the appellee had married appellant under an as¬ 
sumed name was proven by his admission. 

That, after the marriage, they had returned to Washing¬ 
ton and lived as man and wife at the home of appellant’s 
father is undisputed. 

That the appellant testified that the appellee Shima be¬ 
gan, shortly after this marriage, to absent himself from 
the marital domicile for weeks at a time without notice to 
the appellant of when he was leaving, where he was going, 
or when he wmuld return. That this continued during the 
entire time from 1930 to February 23, 1938, wdien, after 
receiving $40,000 in cash from the Henderson estate, he left 
for good and established a permanent residence at Stam¬ 
ford, Conn. 

That, although the appellee was apparently unemployed 
after the death of Mrs. Henderson, he seemed to have suf¬ 
ficient funds to make long trips such as to New York and 
California, but -when he left on these trips he would leave 
no funds for the support of the appellant. 

That the appellee had sufficient funds to leave support 
money for appellant was proven at the trial by the fact 
that he had in 1934 purchased an aeroplane from the Aero¬ 
nautical Corp. of America for the sum of $1550.00. He de¬ 
nied at the trial that he owned this aeroplane, but stated 
that he had loaned the money for the purchase of the plane 
to a Mr. John W. Ewans, that Mr. Ewans purchased the 
plane from the Aeronautical Corp. of America which the 
appellee afterwards paid for. (Appellant’s App. 14—Tr. 
195.) 
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That the frequent absence of appellee from the iqarital 
domicile without notice to appellant or leaving any provi¬ 
sion for her support caused her much concern and njiental 
anguish. 

That, on two occasions after appellee had returned! from 
one of his unexplained trips, he was asked by appellant 
where he had been and why she was left alone and without 
support. The appellee, on being questioned by appellant 
in regard to his unexplained absences, became angry, jstrik- 
ing and kicking the appellant. (Tr. 17, 23.) This evidence 
was corroborated by appellant’s mother who testified that 
appellee had admitted kicking appellant, but said “I didn’t 
kick her very hard.” (Tr. 97.) That the appellee stated 
that he had raised his hand on her on one occasion, tjut he 
did not remember kicking her. (Tr. 180.) 

Could it be possible that any person, Japanese or White, 
could fail to remember whether or not he had kicked his 
wife? 

The appellee had caused the appellant much mental an¬ 
guish by telling her, an American Negress, that he, a Japan¬ 
ese, was ashamed to have people know that he was married 
to her. (Tr. 21.) This fact was practically admitted by the 
appellee. (Tr. 187.) 

One disinterested witness, whose testimony was unim¬ 
peached, testified, “He told me not to tell anyone thjat he 
was living with Mrs. Shima, and that when he got his 
money, he was going to leave.” (Tr. 91.) 

That the appellant received $40,000 of his money ifi De¬ 
cember 1937 is undisputed. 

That he took appellant to Philadelphia on February 23, 
1938, and that they separated amicably is admitted, but the 
appellee, without knowledge to appellant, returned at! once 
to the District of Columbia, packed his clothes and left for 
Connecticut, telling appellant’s mother he was leaving for 
the State of Connecticut to make his residence there. ; (Tr. 
98—Appellant’s App. 15.) The appellee admitted that he 
returned to Washington while his wife was still at Phila¬ 
delphia and took his clothes. (Tr. 134.) The appellee 





24 


did not return to Philadelphia for the appellant and she, 
not hearing anything from him, returned to her home, and 
there learned that the appellee had packed his clothes and 
left. (Tr. 20, 134). 

That the appellant having been told by the appellee that 
he wanted to divorce her (Tr. 19), she consulted a lawyer 
as to her rights. (Tr. 20) 

Thereafter, her attorney filed for her a complaint in the 
District Court against the appellee, the same being Equity 
66722, but never secured service on the appellee either 
personally or by publication. (Tr. 209) 

That, even after this suit was filed, appellant made 
every effort to bring about a reconciliation with appellee. 
She, with her brother-in-law, Adrian Loftis, made a trip 
to Connecticut in an effort to reconcile the differences with 
appellee. That Loftis testified that the appellee then said 
there “couldn’t possibly” be any reconciliation on account 
of the publicity of the fact that he, appellee, was married 
to a colored person (Tr. 87) 

That even after this effort had failed, appellant wrote 
an endearing letter to appellee asking that “May we reach 
a mutual understanding”. (Tr. 163-166). 

The appellee testified that he married the appellant at 
Chicago in 1930 only after she had threatened him with 
arrest unless he agreed so to do, but he lived with her 
thereafter in the District of Columbia for about 8 years 
without complaint (Tr. 131,132), and after having received 
his money in December 1937 wanted the appellant to di¬ 
vorce him, as was found by the Court in its opinion. (Ap¬ 
pellant’s App. 62). 

That the appellee, through his counsel, in collaboration 
with appellant’s then counsel, tried to persuade appellant 
to go to Reno or Florida and obtain a divorce (Tr. 220, 
221 ). 

That appellant, on account of her religion, refused to 
take any action for an absolute divorce. (Tr. 19) 

That, although appellant discharged her prior counsel 
June 1, 1938 (Tr. 22, 215), and even after that case had 
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been dismissed for want of prosecution in December, 1938, 
he continued to negotiate about her case with counsel for 
the appellee and, on March 8, 1939, just two day^ after 
this suit had been filed by her present counsel thetfe was 
filed by her former counsel, without any authority so to 
do a motion to reinstate the former suit. (Tr.'219).j That 
this unauthorized action was taken by agreement between 
appellant’s former counsel and appellee’s present counsel 
(Tr. 219, 220). In fact counsel for appellee signeji said 
motion as consenting thereto. (Tr. 219) This motion was 
never called to the attention of the Court for action. 

The appellee and his confederates having failed to per¬ 
suade the appellant to obtain a fictitious divorce, he set 
about with other plans. 

On May 2, 1939, and while he was evading procesjs of a 
writ of ne exeat, he filed his answer to the complaint. In 
this he denied the validity of his marriage to appellant— 
(Appellant’s App. 18, 20, 23). He also, under oath^-(Ap¬ 
pellant’s App. 26)—states “Defendant further avers that 
he and plaintiff have not cohabited since February, |938.” 
That this allegation is contradictory to his testimony under 
oath at the hearing that he had slept with her in New York 
City on May 16,1938—(Tr. 147,148,192). 

That appellee, in his answer, also charged the appellant 
with adultery with a person “known to defendant”-j-(Ap- 
pellant’s App. 26) but failed to name said person a^ a de¬ 
fendant, as is required by the 1929 Code of Laws fbr the 
District of Columbia, (Title 14, Sec. 77) (31 Stat.—1347-c— 
854, sec. 983). (This Brief page 17) 

That, although the appellee was a non-resident, j as is 
shown by his own affidavit—(Appellant’s App. 15 )j —and 
also his sworn statement on an application in March 1939 
for a license for his Automobile in the State of Connecticut 
—(Appellant’s App. 93-98) (Tr. 121)—he asked fof afir- 
mative relief against appellant in said answer—(Appel¬ 
lant’s App. 27). 

The appellant, in her reply to appellee’s answer, iasked 
that all charges of adultery contained in said answer be 
stricken (Appellant’s App. 37). 
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The case came on for hearing on June 4, 1940, and the 
appellant at once moved the Court to strike from the 
answer of appellee all allegations of adultery, which mo¬ 
tion -was granted—(Tr. 1, 4, 49, 227). 

The appellant having made out a prima facie case and 
the appellee having failed in his effort to defeat same, 
asked and was allowed leave to file an amended cross¬ 
complaint. 

There can be no question that the appellant had, at the 
conclusion of trial in June, established the material alle¬ 
gations of her complaint and made out a prima facie case, 
as the appellee promptly filed a motion to dissolve the 
injunction and discontinue the payment of alimony pen¬ 
dente lite, which motion was overruled.—(Appellant’s 
App. 55, 56.) The Court, at the hearing, stated “I have no 
intention of releasing the defendant from paying alimony” 
—(Tr. A-4). 

That appellee’s cross-complaint for absolute divorce was 
filed alleging adultery and naming co-respondents who 
were brought in as defendants by personal service. 

This cross-complaint should have been abated on the mo¬ 
tion of the appellant as an identical suit between the same 
parties was pending for trial; this question will be dis¬ 
cussed in detail under Point # 5. 

All of the testimony and evidence received under the 
cross-complaint in regard to the alleged acts of adultery 
on the part of appellant should have been stricken on the 
motion made by the appellant at the conclusion of the hear¬ 
ing, on the ground that it was brought about by the con¬ 
nivance, procurement and entrapment on the part of the 
appellee; this question will be discussed in detail under 
Point # 6. 

The granting of the motion to abate or the motion to 
strike all of the evidence in regard to adultery on the ground 
of connivance, procurement and entrapment would have 
left the appellant’s case as proven and entitle her to a 
divorce a mensa et thoro, with permanent alimony and a 
permanent injunction against the funds of the appellee to 
insure carrying out of the judgment. 
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Argument—Point #2. 

The validity of the marriage between appellant and ap¬ 
pellee was attacked in the answer of appellee by alleging 
a prior valid existing marriage of appellant with one 
Charles W. Phillips—(Appellant’s App. 18, 20, 23). |The 
District Court, in its opinion, findings of fact, conclusions 
of law and judgment, disposed of this question adversely 
to appellee—(Appellant’s App. 62-68). As to the Coiirt’s 
decision on this question, the appellant is entirely satis¬ 
fied ; but, in view of the fact that the appellee has couiiter- 
designated the certified copies of the annulment proceed¬ 
ings of the prior marriage of appellant and relies thereon 
as a defense to appellant’s complaint, it is deemed neces¬ 
sary to call to the attention of this Court a proceeding prior 
to the trial had in the District Court in regard thereto. 

A certified copy of the entire proceeding for annulment 
of appellant’s prior marriage was attached to appellee’s 
answer to appellant’s reply and has been counter-desig¬ 
nated by appellee as a part of his record. 

A certified copy of the decree of annulment in said pro¬ 
ceeding is attached to appellant’s reply to appellee’s answer 
—(Appellant’s App. 38). 

F.R.C.P. #12—c provides that “After the pleadings are 
closed but within such time as not to delay the trial, any 
party may move for judgment on the pleadings”. 

F.R.C.P. #12—d—provides this motion *‘ * * * shall be 
heard and determined before trial on application of any 
party * * *”. 

The appellee desiring to take advantage of this provision 
of the rules, on September 7, 1939, filed a motion uiider 
F.R.C.P. #12—b-c & d, for judgment of dismissal on the 
pleadings—(Appellant’s App. 45,46). (This Brief page; 18) 

This motion for judgment of dismissal on the pleadings, 
after full argument of counsel with certified copies of; the 
entire annulment proceeding in the Mississippi Court; be¬ 
fore the District Court, was, on October 4, 1939, overruled. 

No appeal was taken from this judgment and it is con¬ 
tended by appellant that the question of validity of;the 
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annulment proceeding of appellants prior marriage, after 
the time for appeal had expired became the law of this case 
and res judicata between the parties. (Appellant’s App. 
47) 


Argument Point #5. 

The appellant having made out a prima facie case, rested; 
the appellee’s defense having failed, he asked and was 
permitted to file an amended answer by way of cross-com¬ 
plaint. (Appellant’s App. 52-54). 

This amended cross-complaint was identical with a prior 
complaint filed in the District Court on April 2,1940, being 
C. A. #6441, between the same parties involving the same 
matters and asking the identical relief and was pending 
for trial—(Appellant’s App. 57-60). 

The law of the land does not permit any litigant to prose¬ 
cute the same cause of action between the same parties, 
involving the same subject matter, in more than one Court 
at the same time. 

Vol. 1—Moore’s Fed. Practice (1938), page 237. 

Dcmond vs. Crary —1 Fed. 480. 

MatteU vs. Conant —156—Mass. 418—31—N. E.—487. 

Watson vs. Jones —13 Wall. 679-715. 

Shelby vs. Bacon —10 Howard—56-68. 

Insurance Co. vs. Brune —96—U. S.—588. 

The appellant, on July 15, 1940, filed a motion to abate 
the cross-complaint on the ground that there was at the 
time pending for trial an identical complaint between the 
same parties and involving the same subject matter—(Ap¬ 
pellant’s App. 57-60). 

A comparison of the amended cross-complaint, filed June 
6,1940—(Appellant’s App. 52, 54)—and the complaint filed 
by appellee on April 2, 1940,—(Appellant’s App. 58-60)— 
will disclose that they are identical complaints between the 
same parties and demanding the same relief. 

The District Court, on October 10, 1940, overruled ap¬ 
pellant’s motion to abate appellee’s cross-complaint—(Ap¬ 
pellant’s App. 61). 
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It is contended by appellant that the Court should have 
granted her motion to abate this amended cross-complaint, 
which action would have left the appellant’s case as proven 
and entitled her to a judgment in accordance with her 
prayers. 

Argument—Points #6 & 7. 

The appellant, at the conclusion of the hearing on the 
amended cross-complaint, held on December 4th, 5th and 
6th, 1940, moved to strike all of the testimony and evidence 
received as to the alleged acts of adultery on the pari of 
the appellant on the ground that the same was brought 
about by the connivance, procurement and entrapment! on 
the part of the appellee. The Court, on December 6, 1940, 
took the motion under advisement, calling for a brief on j the 
question from the appellee. On December 28, 1940, the 
Court, in a memo, opinion, held there was no connivance 
on the part of the appellee—(Appellant’s App. 62)—and, 
in its conclusion of law, filed January 10, 1941, stated it 
would overrule said motion—(Appellant’s App. 65)—^nd, 
by its amended judgment, filed March 21, 1941, the Cqurt 
overruled appellant’s motion to strike said evidence—(Ap¬ 
pellant’s App. 69, 70). 

F.R.C.P. 52—a, in regard to the conclusiveness of fad¬ 
ing, unless clearly erroneous, has no application in an ap¬ 
pellate Court to the conclusion of law made by the District 
Court. 

Kuhn vs. Princess Lida of Thurm and Taxis, 119 F. 
(2nd) 704, April 9, 1941; 

Campana Corp. vs. Harrison, 114 F. (2nd) 400, Au¬ 
gust 14, 1940. 

It is, therefore, proper for this Court to review the Evi¬ 
dence admitted in regard to the alleged acts of adultery 
by the appellant and conclude whether or not said testi¬ 
mony and evidence was brought about by the eonnivaikce, 
procurement or entrapment on the part of the appellee.! 

It is contended by the appellant that the testimony and 
evidence in regard to the alleged acts of adultery clearly 
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show the result of a wicked conspiracy on the part of the 
appellee with his paid detectives and other confederates to 
bring about his desired result; a divorce from the appellant. 

All of the testimony and evidence received by the Court 
on this Question was given at the hearing on December 
4th, 5th and 6th, 1940. This testimony had not been tran¬ 
scribed as of November 1, 1941, as is admitted by the ap¬ 
pellee in his motion filed in this Court on that date; there¬ 
fore a transcript thereof was not before the District Court 
at the time it made its findings of fact and conclusion of 
law. The transcript of testimony at the hearing on June 
4th, 5th and 6th, 1940, was before the District Court at 
said time. 

The kevstone in the wicked arch of connivance in divorce 
actions is the desire on the part of one spouse to divorce 
the other. 

The desire of the appellee to obtain a divorce from the 
appellant was so found by the Court as is shown by its 
memo, opinion of December 28, 1940,—(Appellant’s App. 
62). 

Bishop on Marriage and Divorce, Vol. 2 (1891), Sec. 203, 
204, 206, 208, 216, 226, 245, states the law in regard to con¬ 
nivance which has been followed by most all the Courts in 
the land. 

The appellee, desiring a divorce, at first tried through his 
counsel and the former counsel for appellant to persuade 
her to enter into an agreement to obtain a fictitious divorce 
in Reno or Florida for which the appellee agreed to pay 
$5,000.00 to appellant. 

The desperate effort on the part of the appellee to bring 
about this fictitious divorce is shown by the sordid state 
of affairs in the record when the former attorney for ap¬ 
pellant, after he had been discharged and the suit he had 
filed for appellant had been dismissed for want of prose¬ 
cution, in collaboration with the attorney for the appellee, 
two days after the present suit had been filed and at the 
suggestion of appellee’s attorney, filed a motion to have 
the former suit reinstated. (Tr. 218-221). 
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The appellee having failed in his effort to have appel¬ 
lant obtain a fictitious divorce, set about to obtain a di¬ 
vorce by other means. He employed a colored Detective 
Agency with offices on 5th Street, N. W., paid them $250,00 
and told them to get for him evidence of adultery against 
his wife and to get pictures. 

A detailed account of the further action of the appellee 
and his confederates, in conniving to bring about the al¬ 
leged acts of adultery on the part of the appellant, is shown 
by appellant’s narrative statement—(Appellant’s App. 
79-84). (Incorporated herein by reference) 

A person as untrustworthy as the appellee, who, under 
oath on May 2, 1939, in his answer stated “Defendant far¬ 
ther avers that he and plaintiff have not cohabited sidce 
February 1938”; and, by his sworn testimony in June, 1940, 
stated “In May, 1938. That is the time we stayed together 
in New York City” * * * “Q. Did you live in the same 
room together? A. We lived in the same room. Q. Did 
you cohabit? A. Yes.”—(Tr. 147), and whom the Court 
on February 16, 1940, held had “wilfully and contemptu¬ 
ously” refused to obey an order of the District Court— 
(Appellant’s App. 50)—is just the type of person who 
would connive at bringing about the evidence as is set out 
in the narrative statement, especially when as the District 
Court stated in its opinion, “* * # it is clear that the de¬ 
fendant husband wished to obtain a divorce from his wife 
* * •».—(Appellant’s App. 62). 

Bishop on Marriage and Divorce—Vol. 2—Sec. 245, states 
“Less, we have seen, will show connivance by the husband 
than by the wife. As against him, it has been said to Ap¬ 
pear sufficiently from his refusal to see an act of adultery, 
or his abstaining from steps to prevent a consummation 
reasonably to be expected from what passes before his 
eyes”. 

Sec. 226—“Connivance like many other things in issue, 
can seldom be shown by direct proofs”. 

Sec. 208—“The connivance may be a passive permittihg 
of the adultery or other misconduct, as well as an actijve 
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procuring of its commission. If the mind consents, that 
is connivance”. 

Sec. 216—“If the husband employs, to watch the wife, an 
agent who with his knowledge lays temptation for her, he 
is in the same position as though this was done by him 
in person”. 

Under these cardinal rules of law can there be any ques¬ 
tion from the admitted facts and logical inference to be 
drawn therefrom that the appellee connived at bringing 
about the evidence of the alleged acts of adultery. 

Any attempt by one spouse to entrap the other for the 
purpose of securing evidence for a divorce is cruelty—19 
C. J., Sec. 92, page 51. 

Any false and malicious charge of adultery made by one 
spouse against the other is cruelty—19 C. J.—Sec. 93, page 
51. 

The appellant contends that the facts in this case bring 
it squarely under the law on connivance as laid down by 
this Court in 

Bateman vs. Bateman —42 App. D. C. 230, 233. 

where the Court stated, “The foundation principle un¬ 
derlying connivance and essential to its establishment here, 
is that plaintiff must have consented, either expressly or 
impliedly to the adultery.” 

An interesting and instructive case on this question is 
an opinion by Mr. Justice Stafford in the lower Court in 
James vs. James —38—W. L. R. 798—(1910) 

The New York Court in— 

Richardson vs. Richardson —114—N. Y. S.—912. 

stated that connivance means the winking at, failing to 
prevent, helping by not hindering. 

The Mass. Court in— 

Robbins vs. Robbins —140 Mass. 528-531—5—N. E. 

837. 

stated that connivance was an implied consent inferred 
from the circumstances. 
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Also Morrison vs. Morrison —136 Mass. 310. 

A very strong case on connivance which seems to be on 
all fours with the present case is— 

Rademacher vs. Rademacher —74 N. J. Eq. 570 ;i 70— 
At. 687. 

Other cases in point are— 

Herriford vs. Herriford —169—Mo. App. 641-647— 
155—S. W.—855; 

Van Voorhis vs. Van Voorhis —94 Mich. 60, 77; 53 
N. W. 965, 970. 

Appellant contends that under the law as applied to the 
facts in this case, connivance on the part of the appellee 
husband was clearly shown and the lower Court shouldj have 
granted appellant’s motion made at the conclusion of the 
hearing to strike all testimony and evidence in regard to 
the alleged acts of adultery. 

This would have permitted the prima facie case of ap¬ 
pellant to stand as well as have added thereto the addi¬ 
tional act of cruelty on the part of the appellee in! con¬ 
niving against his wife to bring about his own divorce. 

t 

i 

Argument on Point #8 

That the appellee was a non-resident of the District 
of Columbia at the time the suit was filed and the injunc¬ 
tion issued against the withdrawal of his credits ih the 
District of Columbia was conclusively proven by his own 
affidavit—(Appellant’s App. 15)—and his sworn statement 
in applying for an automobile license and permit in; Con¬ 
necticut in 1939—(Appellant’s App. 93-98). The Record 
discloses that he was served by publication—(Appellant’s 
App. 17, 44). 

There seems to be no question that the funds and credits 
of an absconding husband can be enjoined in a divorce suit 
by a resident wife to insure her right to alimony suit money 
and support. 

Pennington vs. Fourth Nat. Bank of Cincinnati > Ohio 
243—U. S. 269; 

i 

i 

I 

j 

| 

i 

I 


I 
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Stewart vs. Stewart —52 App. D. C. 323, 326; 

286—Fed. 987; 

Thompson vs. Tanner —53 App. D. C.—3, 7; 

287 Fed. 980; Title 14 Sec. 70—D. C. Code of 1929; 

32 Stat. 537-ch.-1329. June 30, 1902. 

Argument on Point #9. 

On February 29, 1940, the appellee and his counsel both 
consented that the injunction should remain in full force 
and effect—(Appellant’s App. 51, 52);—subsequent there¬ 
to on April 12, 1940, he entered into a stipulation which 
consented that the injunction should remain in full force 
and effect—(Appellant’s App. 52). 

The appellee, having consented to the injunction to re¬ 
main in full force and effect, cannot thereafter claim dam¬ 
ages on account of its issuance. Therefore, the District 
Court committed error in referring the matter to the Audi¬ 
tor to assess damages, if any, on account of the wrongful 
or inequitable suing out of said injunction. 

CONCLUSION. 

The record discloses that this wealthy alien Japanese, 
who had married the appellant under an assumed name, 
had after the marriage often abused the appellant by strik¬ 
ing and kicking her and subsequently, on February 23,1938, 
after having received $40,000 of his money deserted her and 
went to the State of Connecticut where he established a 
permanent residence. 

He, thereafter, made every effort personally and through 
his counsel to induce the appellant to go to Reno or Florida 
and obtain from him a fictitious divorce. Failing in this, 
he set about to obtain a divorce by other means. 

He employed a colored detective agency telling them that 
he wanted evidence for an absolute divorce from his wife 
and pictures to corroborate said evidence. The record is 
replete with the action taken by the appellee and his con¬ 
federates in conniving at bringing about the testimony and 
evidence of the alleged acts of adultery. 
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The law will not permit such testimony and evidence to 
be used by any person who has connived at bringing it 
about. 

The District Court has found that the appellee wanted to 
divorce his wife which is always the keystone in the wicked 
arch of connivance in divorce cases. The record disclcjses 
that this appellee had no respect for his marital vows, nor 
for the dignity of our Courts in the administration of 
justice. 

As is shown by the record, he, on May 2, 1939, in his 
answer under oath, stated that he had not cohabited Vith 
his wife since February, 1938, while, in his testimony under 
oath in June, 1940, he said that he had slept with heij in 
New York City on May 16, 1938, also that he refused to 
obey an order of the District Court and, on February 16, 
1940, he was sent to jail for “wilfully and contemptuously’’ 
disobeying said order. A man of this character who wanted 
to divorce his wife as was found to be a fact by the Cojurt 
is just the type to connive at bringing about his divorce! as 
is shown by the evidence, especially when he recently 'be¬ 
came wealthy, and, as many witnesses testified, he claimed 
to be ashamed of the fact that he was married to a colored 
person. 

Appellant contends that a review of the evidence of jthe 
alleged acts of adultery will, under the law applicable 
thereto, disclose that the appellee was guilty of not only 
passive but active connivance. 

It is, therefore, contended that the District Court, which 
did not have before it the evidence taken on December 4th, 
5th and 6th when it made its finding of fact, commitited 
error in overruling appellant’s motion to strike said testi¬ 
mony and evidence, and that this Court should reverse the 
judgment of the lower Court and remand the case to that 
Court with instructions to grant said motion of the appel¬ 
lant to strike all testimony and evidence offered in regard 
to the alleged acts of adultery on the part of the appellant 
and to grant to her a divorce a mensa et thoro with alimbny 
and a permanent injunction against the funds of the ap- 
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pellee in the District of Columbia to insure compliance with 
said judgment. 

Should this Court refuse to reverse the lower Court in 
overruling appellant’s motion to strike said testimony and 
evidence, then it is contended by appellant that this Court 
should reverse so much of the lower Court’s judgment as 
referred the action to the Auditor to assess damages, if 
any, against the appellant for the wrongful suing out of 
the injunction; as the law permits such action as was taken 
by appellant even though she should be unsuccessful in her 
suit and also that the appellee, on two occasions after said 
injunction was issued, consented that the same should re¬ 
main in full force and effect. 

Respectfully submitted, 

Richard E. Wellford, 

1427 Eye Street, N. W., 
Attorney for Appellant. 
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SOBRETTA BROWN SHIMA, Appellant, 

v. 

JESSE S. SHIMA, ET AL, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 

1 Complaint for Limited Divorce, Alimony , In¬ 
junction, Ne Exeat and Attachment 

1. That the Plaintiff is a resident of the District of Co¬ 
lumbia, residing at 1214 Linden Street, N. E., and has re¬ 
sided continuously in the District of Columbia for more 
than three years last past. 

2. That the defendant, Jesse S. Shima, is a citizen of 
Japan, who resided in the District of Columbia for about 
twelve (12) years, prior to February 23, 1938, when h4 left 
the District of Columbia, going to the State of Connecticut 
where he now resides. 













2 


3. That the defendant, Union Trust Company, is a cor¬ 
poration having offices and doing business in the District of 
Columbia, and is Administrator d.b.n.c.t.a. of the Estate of 
Mary F. Henderson, deceased, and Trustee holding title to 
certain property, both real and person, of said estate from 
the sale of which the defendant, Jesse S. Shima, is entitled 
to share. 

4. That the plaintiff and defendant, Jesse S. Shima, were 
lawfully married at the City of Chicago, State of Illinois, 
on the 13th day of August, 1930. That no children have 
been born of said marriage. 

5. That after the marriage of the plaintiff and defendant, 
Shima, they returned to the District of Columbia to live and 
resided with the parents of plaintiff until the 23rd day of 

February, 1938, when the defendant, Shima, with- 
2 out notice to plaintiff, left for the State of Connecti¬ 
cut and has since lived in said State. 

6. That shortly after their marriage, the defendant, 
Shima, began a course of very cruel and inhuman treatment 
toward the plaintiff. 

a. That during the year 1931 the defendant, Shima, on 
several occasions left the marital domicil of plaintiff and 
defendant, Shima, without notice, and would remain away 
for two and three weeks at a time. That the plaintiff had no 
knowledge of his whereabouts and was left without any 
means of support or maintenance. That the defendant, 
Shima, would return and give no reason for his absence. 

b. That the defendant, Shima, on February 15, 1932, left 
their home and remained away for about two weeks and was 
not heard from during the entire time. That the plaintiff 
was without any provision being made for her maintenance 
and support. 

c. That the defendant, Shima, on April 16, 1932 left their 
home and remained away for more than two weeks, during 
which time the plaintiff received notice that the defendant 
was in California; that during this time the defendant, 
Shima, left no means for her support and maintenance. 
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d. That during the years 1933, 1934,1935, 1936 and !1937, 
the defendant, Shima, left their home without noticq and 
without any knowledge of the plaintiff as to his whereabout 
and would remain away for a period of ten (10) days to two 
weeks at a time. That no provision was made for her; sup¬ 
port and maintenance, although the defendant was well able 
to make such provision. 

7. That on August 13, 1936, when the defendant, Sljiima, 
returned home, after being away about two weeks, plaintiff 
asked the defendant, Shima, where he had been and why 
she was continously left alone without means of support. 
That the defendant, Shima, without answering her ques¬ 
tion, flew into a rage, striking and kicking the plaintiff, caus¬ 
ing her serious bodily injury. That from this time oh the 
plaintiff has lived in a constant disturbed state of minc| and 

fear that if she in any manner questioned the d^fen- 
3 dant as to his whereabouts or asked for the necessary 

money for food and clothing, that she would be seri¬ 
ously injured at the hands of the defendant, even td the 
extent of taking her life. ! 

8. That the defendant, Shima, under the will of the! late 
Mary F. Henderson, was bequeathed One Hundred Thou¬ 
sand Dollars ($100,000.00) in cash and a trust fund created 
for his benefit in the sum of One Hundred Thousand Dol¬ 
lars ($100,000.00). That certain heirs of the late Mary F. 
Henderson filed a caveat to said will and subsequently there¬ 
to on November 9, 1937, the residuary legatees, Georgq E. 
Edelin (now deceased), Executor and Trustee under thejwill 
of the said Marv F. Henderson, deceased, and Jesse S. 
Shima, the defendant herein, entered into an agreement, 
whereby, among other things, the defendant, Shima, re¬ 
leased all of his right, title and interest to any bequest udder 
said will and agreed to accept in lieu thereof a settlemeiit in 
the sum of Sixtv-seven Thousand Five Hundred Dollars 
($67,500.00), to be paid by said Edelin, as Trustee, or a Sub¬ 
stituted Trustee, to the defendant, Shima, as follows: Fqrty 
Thousand Dollars ($40,000.00) at the time of the signing of 
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the agreement and a balance of Twenty-seven Thousand 
Five Hundred Dollars ($27,500.00) from the net proceeds 
from the sale of any real estate belonging Mary F. Hender¬ 
son’s estate, title to which, by the will of Mary F. Hender¬ 
son, deceased, had vested in George E. Edelin, as Trustee. 
A copy of said agreement is attached hereto and made a part 
hereof, marked Exhibit “A”. That the Forty Thousand 
Dollars ($40,000.00), as provided in said agreement, has 
been paid to the defendant, Shima. That the balance of 
Twenty-seven Thousand Five Hundred Dollars ($27,500.00) 
is payable from the sale of real estate belonging to said es¬ 
tate (of which there is ample to make said payment) and 
said sum, if not paid in the meantime, will bear interest at 
six per cent (6%) after May 1,1939. 

9 . That the defendant, Shima, concealed from the plain¬ 
tiff the fact that lie had received said Forty Thousand Dol¬ 
lars ($40,000.00), and on February 23, 1938, persuaded the 
plaintiff to let him take her to Philadelphia, Pa., to visit a 
friend. That the plaintiff, not knowing that he had 
4 made a settlement with the heirs of the Henderson 
estate, and also being in mortal fear of her life if she 
refused to obey the request of defendant, Shima, permitted 
him to drive her to Phidalephia. That the defendant, Shima, 
left plaintiff in Philadelphia, and immediately returned to 
their home in Washington, D. C., packed up his clothes and 
left, telling the mother of plaintiff that he was leaving plain¬ 
tiff and that he intended to make no provision for her sup¬ 
port. That the plaintiff was compelled to borrow money 
to return to her home in Washington, D. C. That subse¬ 
quently, plaintiff learned that her husband, the defendant, 
Shima, herein, had made a settlement with the heirs of the 
Henderson estate and had gone to Connecticut where he had 
opened a restaurant in Stamford. That she immediately 
telephoned her husband in Stamford to learn the reason for 
his actions and why he had left her without the necessities of 
life, and was told by him that he had left her for good and 
that she should go to Reno or Florida and obtain a divorce 
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from him. He told plaintiff that in Japan when a man 
wanted to get rid of his wife, he gave her back to her people 
and that is what he had done. He cautioned her not to dare 
come to his place of business in Connecticut, and also that 
she should not use his name. Defendant told plaintiff that 
he would make no provision for her support, but that jif she 
would go to Reno and divorce him, he would pay all ex¬ 
penses and give her Five Thousand Dollars ($5,0C|0.00). 
That defendant told plaintiff that unless she accepted this 
proposition to go to Reno and get a divorce, she would get 
no part of his wealth or income for her support, and that as 
soon as the war between Japan and China was terminated, 
he intended to take all of his money and go back to Japan. 
That the defendant told several of the friends of plaintiff 
that he was not married to plaintiff but was only living with 
her until he could make arrangements to return to J^pan. 

10. That plaintiff discovered among the few papers left 
by defendant in his hurry to get away, a deposit slip Row¬ 
ing that on December 7, 1937, he had deposited with The 

Laidlaw Company, 28 Broadway, New York, IfT. Y., 
5 the sum of Twenty-three Thousand Dollars ($23,- 

000.00) and plaintiff is informed and believes thht the 
balance of the Forty Thousand Dollars ($40,000.00) jpaid 
defendant under the aforesaid agreement, was used toj pur¬ 
chase the restaurant he is now operating at 456 Atlantic 
Street, Stamford, Connecticut. That plaintiff is informed 
and believes that he is doing a very good business at! said 
restaurant and making large profits. That he has entered 
into a lease for three years, as is shown in an affidavit of 
defendant, a copy of which is attached hereto and majde a 
part hereof, marked Exhibit “B”. i 

11. That since the execution of the original agreement, as 
is set out in Exhibit “A”, George E. Edelin, named as Trus¬ 
tee by the will of Mary F. Henderson, and holding title as 
such to all of her real estate, has died and there has been 
substituted in his place, as Trustee, defendant, the U^ion 
Trust Company. That there is due and owing to the estate 
of the deceased Executor and Trustee a final fee of about 


i 

i 
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Ten Thousand Dollars ($10,000.00) which cannot be paid 
until the balance of Twenty-seven Thousand Five Hundred 
Dollars ($27,500.00) is paid to the defendant, Shima, as is 
provided for in an agreement between the residuary lega¬ 
tees and said George E. Edelin, entered into simultaneously 
with the agreement as set out in Exhibit ‘ ‘A”, and said 
agreement is attached hereto marked Exhibit “C”. That 
plaintiff is informed and believes and therefore avers that 
the balance of Twenty-seven Thousand Five Hundred Dol¬ 
lars ($27,500.00) due defendant under said agreement will 
be paid to him by said substituted trustee on or before May 
1, 1939, the date interest begins to run on said debt. That 
unless this Court, by injunction against the defendant, 
Union Trust Company, protects the plaintiff’s right for ali¬ 
mony, growing out of this suit to be paid from this fund, that 
the defendant, Shima, will get possession of said fund and 
leave this country for Japan, never to return, as he has 
threatened to do. 

12. That the plaintiff has always been a dutiful wife to the 
defendant, but since the attack made upon her, as stated in 
paragraph 7, she has lived in constant fear that her life was 
in danger, especially after she learned that he had stated 
to several of her friends that he was not married to 
her. 

6 13. Since defendant, Shima, left plaintiff in Febru¬ 

ary, 1938, her fear of bodily injury at his hands has 
been greatly augmented, due to certain evidence she discov¬ 
ered among his effects which disclosed that while living with 
her he had several other addresses in the District of Colum¬ 
bia where he had a telephone listed in his name and re¬ 
ceived mail from other Japanese under another name. That 
he had made very derogatory statements against this Coun¬ 
try, in that he stated that all of the officials of this Country 
were stupid and that the Japanese were the only people who 
had any sense or good judgment. That the officials of this 
country could never learn how or when he came to this 
Country, and that he owned an airplane, which he kept at 
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I 

i 

i 

i 
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Beacon Field, Va., and that the Department of Commerce 
had issued him a license to fly. 

14. That the defendant, Shima, has, by telephone from 
without the District of Columbia, demanded of plaintiff all 
the papers and evidence, as is set out herein, and threatened 
plaintiff with bodily harm unless same are turned ovejr to 
him or his agent. Plaintiff is unemployed and has abso¬ 
lutely no means of her own and due to the action and threats 
of her husband is in constant fear of bodily harm at his 
hands when she is on the street. That this action on the part 
of her husband has so disturbed her mind as to cause her to 
become so ill it was necessary for her to go to bed. 

15. That the defendant, Shima, has recently, through his 
attorney in the District of Columbia, been sending to] the 
plaintiff the sum of Fifty Dollars ($50.00) a month. That 
this amount is entirely inadequate for her support and miain- 
tenance, and further, plaintiff is informed and believes land 
therefore avers that these payments to her by her husbapd’s 
attorney are made solely for the purpose of lulling plaihtiff 
into inaction against her husband until he can get possession 
of the balance of his money, when he will leave this Coun¬ 
try, as he has threatened so to do. These payments ceajsed 
in January, 1939. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue out of this Court directed to the! de¬ 
fendants and each of them to answer the exigencies of ihis 
complaint. 

7 2. That the Court sign an order of publication 

against the defendant, Shima, as a non-resident, up¬ 
on his failure to answer, as is prescribed by the rules of this 
Court. 

3. That a Writ of Ne Exeat issue herein against the de¬ 
fendant, Jesse S. Shima, requiring him to post a bond to in¬ 
sure his presence in the District of Columbia to obey spch 
orders as may be issued against him in this cause. 

4. That a rule issue out of this Court directed to the de¬ 
fendant, Union Trust Company, trustee, to show cause, if 


i 
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any it has, why it should not be enjoined pendente lite from 
paying to the defendant, Shinia, any funds or credits in its 
hands belonging to said defendant, Shima. 

5. That the Court sign an order pendente lite, enjoining 
the defendant, Union Trust Company, Trustee, from paying 
or turning over to the defendant, Shima, any funds or cred¬ 
its in its hands due him. 

6. That the Court, after final hearing on the merits, sign 
an order permanently enjoining the defendant, Union Trust 
Company, from paying any of the funds or credits in its 
hands to the defendant, Shima. 

7. That the Court sign an order attaching the funds or 
credits due the defendant, Shima, in the hands of the de¬ 
fendant, Union Trust Company, pendente lite and perma¬ 
nently. 

8. That the Court sign an order directing the defendant, 
Shima, to pay to the plaintiff alimony both pendente lite and 
permanently. 

9. That the Court sign an order pendente lite directing 
the defendant, Union Trust Company, to pay to the plaintiff 
from the funds in its hands belonging to the defendant, 
Shima, a reasonable sum as alimony. 

10. That the Court sign an order after final hearing of this 
cause, directing the defendant, Union Trust Company, to 
pay to the plaintiff from the funds in its hands belonging 
to the defendant, Shima, a reasonable sum as permanent 
alimony. 

11. That the Court sign an order awarding to the plaintiff 
her costs and counsel fees in this cause, and direct 

8 that the same be paid by the defendant, Union Trust 
Company, Trustee, from any funds or credits in its 
hands belonging to the defendant, Shima. 

12. That the Court, after final hearing, sign an order 
granting the plaintiff a divorce a mensa et thoro from the 
defendant, Shima. 



13. That the Court grant to the plaintiff herein such <pther 
and further relief, as to the Court may seem meet; and 
proper. 

SOBRETTA BROWN SHllMA 

Plaintiffi 


RICHARD E. WELLFORD 
1106 Chandler Building 
Attorney for Plaintiff. 

District of Columbia, ss : 


Sobretta Brown Shima, being first duly sworn, on loath 
deposes and says, that she has read the foregoing complaint, 
and knows the contents thereof; that the statements ofj fact 
therein made as upon personal knowledge are true,j and 
those made upon information and belief, she believes ^o be 
true. 

SOBRETTA BROWN SHI^A 

Subscribed and sworn to before me this 6th day of M^rch, 
1939. 


PATRICK H. McCORMICI^ 

Notary Public , D. C. 
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Exhibit “A” 


AGREEMENT dated this 9th day of November, 1937, 
between Henry N. Arnold and Frances Arnold, hereinafter 
referred to as Arnolds, Edward B. Burling, hereinafter re¬ 
ferred to as Burling, Battle Creek College, a Michigan i cor¬ 
poration, hereinafter referred to as College, and George E. 
Edelin, as trustee under the last will of Mary F. Henderson, 
deceased, hereinafter referred to as Edelin, parties of the 
first part, and Jesse S. Shima, hereinafter referred tb as 
Shima, party of the second part: 

Whereas Arnolds, Burling and College are the parties 
entitled to the residuum of the estate of Mary F. Hender¬ 
son, deceased, after payment of all prior charges; 

And Whereas Edelin is executor and trustee undei^ the 
last will of Mary F. Henderson, deceased; 
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And Whereas by agreement dated October 10, 1932, be¬ 
tween Arnolds and Shima, the latter relinquished his lega¬ 
cies and all rights under the last will of Mary F. Henderson, 
deceased, in exchange for an agreement on the part of Ar¬ 
nolds to cause $50,000.00 to be paid to him out of the residu¬ 
um ultimately distributable to them as residuary legatees 
under said will and in addition to said sum of $50,000.00, to 
cause to be paid to Shima such further sum not in excess of 
$25,000.00, as shall in the opinion of Edelin be proper un¬ 
der the circumstances and in view of the ultimate residuum 
of said estate; 

And Whereas Edelin has advised the other parties here¬ 
to that as trustees under said last will of Marv F. Hender- 

V 

son, deceased, he has on hand cash in the approximate 
amount of $100,000.00 and that as executor under said will 
has on hand cash in the approximate amount of $4,200.00. 

And Whereas a dispute has arisen as to the validity of 
said agreement of October 10,1932, and as to the amount to 
be paid Shima under said agreement if said agreement be 
regarded as valid; 

And Whereas Shima has assigned to certain of his credi¬ 
tors parts of his distributive share in the estate of Mary F. 
Henderson, deceased, in order to secure the payment of his 
indebtedness to such creditors, and has advised the other 
parties hereto that said indebtedness is as described in 
Schedule A annexed hereto; 

10 And Whereas Edelin as executor and trustee un¬ 
der the said will of Mary F. Henderson, deceased, has 
accepted said assignments; 

And Whereas the parties hereto are willing that said in¬ 
debtedness of Shima, as described in Schedule A be paid 
out of Shima’s distributive share of the estate of Mary F. 
Henderson, deceased; 

And Whereas the parties hereto are willing to compose 
their differences by the payment to Shima of $67,500.00 in 
the manner hereinafter provided; 



Now, Therefore, This Agreement Witnesseth: 

1. The parties hereto authorize and direct Edelin, as trus¬ 
tee, to pay promptly to certain creditors of Shima his in¬ 
debtedness to them as described in the annexed Schedule |A 
with interest thereon to the date of payment at the rate bf 
6% per annum. 

2. Arnolds, College and Burling authorize and direct 
Edelin, as trustee, promptly thereafter to pay to Shima a 
sum equal to the difference between $40,000.00 and the total 
amount paid by Edelin, as trustee, to the creditors of Shinjia 
in accordance with the preceding paragraph. 

3. Arnolds, College and Burling authorize and direct Ede¬ 
lin, as trustee, and agree to authorize and direct such othbr 
person or corporation as shall become trustee of the prop¬ 
erty of the estate for their benefit, to pay to Shima an addi¬ 
tional sum of $27,500.00 with interest as hereinafter pro¬ 
vided, out of the first net proceeds received by such trus¬ 
tees from the sale of any real property of the estate noiw 
owned by Edelin as such trustee. Arnolds, College afid 
Burling further agree that in the event of a sale or sales qf 
said real estate direct by them instead of by a trustee fpr 
their benefit, they will pay to Shima, out of the first n^t 
proceeds of any such sale or sales and only out of such pro¬ 
ceeds, so much thereof as may be necessary to pay said ad¬ 
ditional sum of $27,500.00, with interest as hereinafter pro¬ 
vided. 

4. The deferred balance of $27,500.00 shall bear no inter¬ 
est until May 1,1939. Any deferred balance remaining pay¬ 
able to Shima hereunder on May 1, 1939, shall on that date 
commence to bear interest at the rate of six per cent per 
annum and when thereafter paid shall be paid with interest 
at the rate of six per cent per annum from May 1,1939 until 

paid. 

11 5. Except as to the payments to creditors of Shima 

as described in Schedule A, all payments made to 
Shima hereunder shall be made by check drawn to his order 
and delivered to his attorney, John Wattawa, at 1317 F 
Street, N. W., Washington, D. C. 
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6. Arnolds, College, Burling and Edelin agree that the 
substance of the provisions of this agreement with respect 
to the deferred payment of $27,500.00 to Shima shall be in¬ 
corporated in any trust indenture which the parties hereto 
or any of them hereafter cause to be executed in connection 
with any transfer of the real estate of said estate from 
Edelin as trustee to any person, persons or corporation as 
trustee and that they will furnish Shima with a copy of any 
such trust indenture. 

7. Shima accepts the provisions of this agreement in full 
and final satisfaction and discharge of the obligations of 
Arnolds and Edelin to Shima under an agreement between 
Arnolds and Shima dated October 10, 1932 (the validity of 
which is hereby affirmed) and in full and final satisfaction 
and discharge of any and all legacies bequeathed to Shima 
by the last will of Mary F. Henderson, deceased, of any and 
all claim of Shima against Mary F. Henderson, deceased, 
her estate, any and all persons claiming under her last will, 
and any and all claims against Edelin as executor or trus¬ 
tee under her last will. 

8. Shima agrees to execute and deliver promptly to the 
Register of Wills any and all receipts, releases or other 
documents required by said Register of Wills in order to 
permit of the approval of the final account of Edelin as 
executor and the closing of said estate in the Probate Court. 

9. Edelin, as trustee under the will of Mary F. Hender¬ 
son, deceased, agrees to make the payments which he is 
herein directed to make. He further agrees that he will 
make no payments to any creditor of Shima listed in said 
schedule without obtaining from such creditor a release of 
said debt and without securing the original assignment and 
also the cancelled notes with respect to the debts which, ac¬ 
cording to the said schedule, are evidenced by notes. Edelin 

also agrees to deliver said assignments, cancelled 
12 notes and either a photostatic copy or a duplicate 
original of said releases to John Wattawa as attor¬ 
ney for Shima. 


In Witness Whereof Arnolds, Burling, Edelin and Shiifia 
had hereunto affixed their hands and seals as of the day 
and year first above written, and College has caused this 
instrument to be executed by its President and its seal j to 
be hereto annexed by its Secretary as of the day and year 
first above written. 

Signed and sealed in the presence of: 

/s/ EDNA A. FRASER-CAMPBELL 
/s/ FONTAINE C. BRADLEY 
JOHN WATTAWA 
MARGARET MATHESON i 

as to 

/s/ HENRY N. ARNOLD 
/s/ FRANCES ARNOLD 
/s/ EDWARD B. BURLING (Se£l) 

/s/ GEORGE E. EDELIN (Seil) 

/s/ JESSE S. SHIMA (Se^l) 

BATTLE CREEK COLLEGE 

By /s/ J. H. KELLOGG j 

President 

Attest: 

/s/ E. B. ALLARD 
Asst. Secretary 

13 Endorsed: Filed Mar 6 - 1939 Charles E. Stew¬ 
art, Clerk. 

j 

Schedule A 

Creditors of Jesse S. Shima Whose Claims Are Secured by 
Assignments from Jesse S. Shima of His Distributive 
Share in the Estate of May F. Henderson, Deceased, 
and Which Assignments Have Been Accepted iby 
George E. Edelin, as Executor and Trustees under tfhe 
Last Will of Mary F. Henderson, Deceased. 



I 
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1. Promissory note executed by Jesse S. Shima to the 
order of Milton J. Kibler, dated December 22, 1936, in the 
amount of $2,865.00, payable on demand and bearing inter¬ 
est at the rate of 6% per annum, which note has been en¬ 
dorsed by Milton J. Kibler to S. J. Monk and on which note 
no principal or interest has been paid. 

2. Promissory note executed by Jesse S. Shima to the 
order of Milton J. Kibler, dated March 24, 1937, in the 
amount of $150.00, payable six months after date and bear¬ 
ing interest at the rate of 6% per annum, which note has 
been endorsed by Milton J. Kibler to S. J. Monk, and on 
which note no principal or interest has been paid. 

3. Promissory note executed by Jesse S. Shima to the 
order of Mt. Vernon Airways, Inc., dated August 1, 1934, 
in the amount of $390.78, payable 60 days after date, and 
bearing interest at the rate of 6% per annum, which is en¬ 
dorsed in blank by the payee and held by Arlington Trust 
Company, and on which note no principal or interest has 
been paid, said note being a renewal of a note theretofore 
executed by Jesse S. Shima to the order of Arlington Trust 
Company, dated May 1, 1934, in the same amount, payable 
three months after date, which note was a renewal of a note 
theretofore executed by Jesse S. Shima to the order of Mt. 
Vernon Airways, Inc., dated October 31,1933, in the amount 
of $385.00. Shima authorizes Edelin to pay to the holder 
of said note of August 1, 1934, in addition to the principal 
and interest due thereon, any attorney’s fee, not exceed¬ 
ing fifteen percentum of the principal thereof, which may 
be claimed by the holder of said note. 

4. Promissory note executed by Jesse S. Shima to the 
order of Aeronautical Corporation of America, dated May 
1, 1934, in the amount of $1,550.00, and bearing interest at 
the rate of 6% per annum, which said note is now overdue 

and on which no principal or interest has been paid. 
14 5. Promissory note executed by Jesse S. Shima to 

the order of Beacon Field, Inc., dated February 23, 
1934, in the amount of $150.00, payable 90 days after date 
and bearing interest at the rate of 6% per annum, and on 
which note no principal or interest has been paid. 
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6. Promissory note executed by Jesse S. Shima to the 
order of Beacon Field, Inc., dated April 4, 1934, in the 
amount of $200.00, payable 90 days after date and bearing 
interest at the rate of 6% per annum, and on which nolle no 
principal or interest has been paid. 

7. Promissory note executed by Jesse S. Shima to the 
order of Harry F. Appleby, dated October 20, 1934, in the 
amount of $350.00, payable on demand and bearing interest 
at the rate of 6% per annum, and on which note no principal 
or interest has been paid. 

8. Indebtedness of Jesse S. Shima to Dr. Julian M. Howe, 
in the amount of $383.00, with interest at the rate of 6% 
per annum from June 12, 1933 until paid, and on which no 
principal or interest has been paid and as to whichl the 
assignment refers to a debt of $283.00 instead of $38|3.00. 
Shima authorizes Edelin to pay the full amount of $3$3.00 
to Dr. Howe with interest as above indicated, notwithstand¬ 
ing the fact that said assignment refers to a debt of only 
$283.00. 

15 Endorsed: Filed Mar 6 - 1939 Charles E. Stew¬ 
art, Clerk. 

Exhibit “B” j 

Affidavit | 

Fairfield County 

State of Connecticut, ss: 

I, Jesse S. Shima, being first duly sworn, depose and says: 

That I am not a resident of the District of Columbia; Ithat 
continuously since February, 1938, I have been a resilient 
of the aforesaid State of Connecticut, living in the City of 
Stamford therein, where I own, and personally operate, a 
restaurant business, the premises therefor having been 
leased by me on January 24,1938, for a term of three y^ars. 

(Signed) JESSE S. SHIMA 


i 


i 
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Subscribed and sworn to before me this 3 day of Sept., 
1938. 


(Signed) GEORGE R. CLOSE 
(Seal) Notary Public in and for said 

Fairfield County, State of Con¬ 
necticut. 

My Commission expires Feb. 1, 1939. 

• ••#*••##• 

19 Memoranda 

March 6 -1939 

Rule to Show Cause—filed. Marshal’s Return showing 
service on Union Trust Co. by serving J. IV. Clampitt, As¬ 
sistant Trust Officer Personally March 6, 1939. 


March 28 - 1939 

Return to Rule to Show Cause and Answer of Defendant 
Union Trust Company—filed. 


• •••••••«* 

20 Injunction 

This cause coming for hearing upon a rule to show cause 
issued against the defendant, The Union Trust Company, 
as Administrator d.b.n.c.t.a. and Trustee of the Estate of 
Mary F. Henderson, deceased, issued on the complaint of the 
plaintiff filed herein, praying for a limited divorce against 
the defendant Jesse S. Shima and an injunction pendente 
lite against the defendant Union Trust Company; the re¬ 
turn to said rule and answer to the complaint by said Union 
Trust Company, and upon consideration thereof after ar¬ 
gument of counsel, it is by the Court this 28th day of March, 
1939 
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Ordered and Adjudged that the defendant, Union Trust 
Company, Administrator d.b.n.c.t.a., and substituted Trus¬ 
tee of the Estate, under the Will of Mary F. Henderson, 
Deceased, be and it hereby is enjoined, pendente life, from 
transferring or paying over to Jesse S. Shima, defendant 
herein, or his counsel, or any other person for him,j any 
money, property or credits in its possession or held by it, 
either as Administrator d.b.n.c.t.a., or substituted Trustee 
of the Estate under the Will of Mary F. Henderson* De¬ 
ceased, or as trustee under agreement of Dec. 23, 1938 
Provided, the plaintiff herein enter into an undertaking in 
the sum of 5000 Dollars to guarantee payment of any! loss 
to the defendants of such costs and damages as mdy be 
suffered by it growing out of the wrongful issuance of this 
injunction. 

By the Court 

JENNINGS BAILEY | 
Justice. 

• « # # # # * # « | • 

I 

21 Memoranda 

I 

March 28 - 1939. 

Bond ($5000) injunction—approved and filed. 


April 3 - 1939. 

Order of publication against non-resident defendant— 
filed. 


April 29 - 1939. 

Motion for Writ of Ne Exeat —filed. 
Order for Writ of Ne Exeat —filed. 
Writ of Ne Exeat —issued. 
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Marshal’s Return on Order for Writ of Ne Exeat —Ar¬ 
rested the within named Jesse S. Shima and committed him 
to the Washington Asylum and Jail on Aug. 15, 1939. 


22 Answer of Defendant Jesse S. Shima 

Comes now the defendant Jesse S. Shima, and reserving 
full right to enter objection and exception by reason of the 
many irrelevancies in said Complaint, makes Answer to the 
same as follows: 

1. Allegations admitted. 

2. Allegations admitted, except that Defendant resided in 
the District of Columbia for about fourteen years prior to 
February, 1938, and that he now resides in said District; 

3. Allegations admitted. 

4. Defendant denies that he and plaintiff were lawfully 
married at Chicago on August 13, 1930; and defendant de¬ 
nies that plaintiff is his wife; 

(a) 

Defendant avers the facts to be that in the summer of 
1930, as he was about to set out by automobile from Wash¬ 
ington, D. C. for California, to visit relatives, he was re¬ 
peatedly importuned by plaintiff, and by her parents and 
brother, all of the negro race, to give plaintiff free trans¬ 
portation in his car to New Orleans and other points en 
route, and then to return her to Washington, D. C.; that 
after first declining, defendant finally undertook so to do, 
as a result of said repeated importuning, and merely as an 
accommodation to said persons; that thereafter, and 

23 while at Chicago on said return trip, plaintiff de¬ 
manded that defendant marry her, declaring that 

otherwise she would prefer criminal charges against him 
on the ground that he had violated the Mann Act; that be¬ 
ing wholly innocent, defendant refused; that nevertheless 
plaintiff became progressively insistent, creating most vio- 
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lent scenes, and threatening to procure his immediate arrest 
at Chicago, and prosecution on said charges, with full news¬ 
paper publicity, and then to endeavor to procure his depor¬ 
tation; that defendant, Japanese, alien, being without 
worldly or marital experience, and being without friends 
to w’hom he might then turn for advice, and fearful of the 
notoriety and disgrace which the preferment of such charges 
might bring, finally yielded to said coercion, and jwent 
through a ceremony of marriage with plaintiff at Chicago 
on August 13,1930. 

(b) j 

Defendant avers that plaintiff had held out to defendant 
that she was single, and had never married; and plaintiff so 
held herself out to defendant on said occasion at Chicago, 
and plaintiff so swore in their marriage license application 
executed there, certified copy of said application and of their 
marriage license and return being hereto attached collec¬ 
tively as Exhibit A (three pieces); that at no time since have 
plaintiff and her said family members advised defendant 
differently; that as a matter of fact said representations 
that plaintiff was a single woman and had never marjried, 
w*ere wholly untrue, as plaintiff and her family members 
well knew*; that said information was continuously and jpur- 
posely withheld by them at all times from defendant iwho 
inadvertently learned on April 8, 1939, for the first time, 
and after the institution of this suit, that prior to said (Au¬ 
gust 13, 1930, plaintiff had in fact been married, namely on 
June 16, 1922, at Alexandria, Virginia, to one Charley W. 
Phillips, of the negro race, certified copy of the record of 
said marriage being attached hereto as Exhibit B; jthat 
therefore plaintiff’s statement at Chicago in said swforn 
marriage license application that she had never marned, 
w’as willfully false. 

24 (c) | 

I 

i 

Defendant further avers that since learning of plain¬ 
tiff’s said marriage in Alexandria, he has caused c|are- 
ful inquiry to be made in numerous jurisdictions, and lfails 


I 
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to find any record of a decree of dissolution or annul¬ 
ment of said marriage, valid and enforceable in this juris¬ 
diction; and defendant believes, and therefore avers, that 
there is none; and defendant avers that said ceremony at 
Chicago was a mere nullity, and of no force and effect, for 
the reason that there then existed, and still exists, a valid 
and subsisting marriage between plaintiff and another, to 
wit, said Charles W. Phillips, who is still living. 

5. Allegations, including that of marriage between plain¬ 
tiff and defendant, denied, excepting that defendant admits 
having resided periodically from 1930 to 1938 at the home 
of plaintiff’s parents in Washington, D. C., giving them 
ample consideration for such occasional lodging which they 
accepted; defendant avers that his periodical residence at 
the home of plaintiff’s parents was due to his desire to avoid 
publicity of said ceremony of marriage, threatened by plain¬ 
tiff and her parents if he should definitely reside elsewhere; 
defendant admits having left for Connecticut in February, 
1938, for the purpose of purchasing and opening a restau¬ 
rant business there, which he did; defendant avers that he 
now resides in the District of Columbia. 

6. Allegations, including that of a marriage between 
plaintiff and defendant, denied. 

7. Allegations, including that of a marriage between 
plaintiff and defendant, denied. 

8. Allegations admitted, except that the initial net amount 
received by defendant personally under said contract of No¬ 
vember 9, 1937, was $28,070.06, and not $40,000, and except 
that upon said interest of $27,500 remaining payable, there 
is now an attachment before judgment of $4,216.00, levied 
at the instance of plaintiff’s father, one Thomas A. Brown, 

plaintiff in Brown v. Shima, at Law No. 90236, pend- 
25 ing in this court, and also an assignment in the sum 
of $3,937.50, executed March 25, 1939, for indebted¬ 
ness theretofore accrued. 

Defendant is unable to say whether there is ample real 
estate to produce cash for said balance remaining payable; 
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he is informed, and therefore avers, that no sale of ajiy of 
said real estate has been accomplished since the fall of Il937. 

9. Allegations, including that of any marriage between 
plaintiff and defendant denied, except that during the early 
summer of 1938, and before defendant learned of plaintiff’s 
marriage to said Phillips, and before defendant’s ceremony 
of marriage with plaintiff was disclosed to defendant; as a 
mere nullity, there were some negotiations, not consum¬ 
mated, toward a property settlement in the event that a 
court of competent jurisdiction, upon competent evidence, 
should dissolve what was then erroneously believed by de¬ 
fendant to be a marriage relationship between himself and 
plaintiff. Plaintiff subsequently offered to free defendant 
from this pretended marriage relationship, for a property 
settlement to her of $10,000, but defendant refused. 

10. Defendant denies having received $40,000 as initial 
payment under said contract of November 9, 1937, the net 
amount personally received by him being $28,070.06. De¬ 
fendant admits that he used a substantial portion ofj this 
payment to purchase said restaurant business at Stamford, 
Connecticut, and admits signing a lease therefor for ijhree 
years, but denies that said restaurant is doing a very good 
business and that it is making large profits. 

Defendant avers the fact to be that he was obliged to ex¬ 
pend about $15,000 initially in the remodeling of the build¬ 
ing rented for this purpose, and in properly equipping!said 
restaurant with tables, chairs, counters, ranges, and the like; 
that contrary to his expectations, and on account of general 
business depression which peculiarly affected this restau¬ 
rant business because of its dependence upon factory 
26 workers’ trade, said business has been conducted at 
a loss ever since it was undertaken in April, 1938, 
amounting to about $400 monthly, which defendant was 
obliged to furnish personally in an endeavor to preserve 
this investment; that such preservation now appears hbpe- 
less, with consequent total loss of this investment, as defen¬ 
dant’s personal resources are about exhausted and as he is 
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unable to utilize, for credit purposes, the balance payable 
to him under said contract of November 9, 1937, because 
said interest, on plaintiff’s motion, has been placed under 
the injunction of this court, without legal notice to defen¬ 
dant; that otherwise, defendant would be able to hold and 
preserve this investment until the return of better business 
conditions; that defendant’s lease for the premises in which 
this restaurant is located, has still about two years to run, 
at a total further rental obligation of about $3,600; that 
defendant’s present unpaid accounts in connection with the 
operation of this business now total about $2,000, of which 
$400 is due on his payroll; 

Defendant further avers that the funds to meet said initial 
expense of about $15,000 in remodeling and equipping, and 
to cover said continuing monthly losses, were raised by sell¬ 
ing practically all of said securities purchased by him from 
said Laidlaw and Company after he had received said ini¬ 
tial payment under said contract of November 9, 1937; that 
defendant has delegated the supervision of this restaurant, 
and has returned to the District of Columbia to reside, and 
has been seeking employment, but without any success, being 
without any specialized training, and understanding the 
English language only moderately; that said restaurant 
business under present conditions is wholly unsalable, and 
is a definite liability; that defendant has previously paid 
certain other personal obligations; that after the receipt of 
said initial payment under said contract of November 9, 
1937, defendant made loans, at their request, to members 
of plaintiff’s family, which they now refuse to pay; that de¬ 
fendant has been obliged to incur and defray substantial ex¬ 
pense by reason of plaintiff’s suits, and said suit instituted 
by plaintiff’s father, this instant suit being the second 
27 of its kind brought by plaintiff against him in this 
court; that the result of all of the above is that aside 
from said unprofitable restaurant business, and aside from 
his interest in said balance payable under said contract of 
November 9, 1937, defendant’s sole remaining assets are a 
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second hand automobile, three securities of a market value 
of about $2,000, his income therefrom being about $100 
yearly; that he has no other source of income. , 

11. Defendant denies that any part of said balance re¬ 
maining payable under said agreement of November 9, 
1937, has been paid, although said date of May 1, 19^9, is 
now past, and defendant believes, and therefore avers, that 
said balance, or any part of it, may not be paid for months, 
if at all; and defendant denies that he intends to get posses¬ 
sion of said fund and then leave for Japan, and denies hav¬ 
ing threatened to do so. 

Defendant avers that he has continuously and legally re¬ 
sided within the jurisdiction of the United States since 1914, 
entering said jurisdiction at said time to join his father; 
that he was then eleven years of age; and defendant ayers 
that it is his intention and wish to make the United States 
his permanent home, as plaintiff w T ell knows, most of de¬ 
fendant’s family members now legally residing in, or within 
the jurisdiction of, the United States; that such fainilv 
members are publishers, planters, merchants, and univer¬ 
sity students; that plaintiff’s actual knowledge and bfelief 
as to defendant’s plans for future residence are disclosed 
by letter to defendant from plaintiff’s counsel herein, djated 
October 12, 1938, attached hereto as Exhibit C, in which, 
because defendant does really intend to make the United 
States his permanent home, he is threatened with steps for 
his deportation, and after that should be effected, ydth 
sequestration of his credits; and defendant believes,:and 
therefore avers, that the injunction of this court of March 
28,1939, was sought and secured by plaintiff upon wrongful 
representations, and that this court was accordingly mijsled 
by her, and that said injunction was erroneously and! im- 
providently granted, to defendant’s serious injury. 
28 12. Allegations denied; defendant avers that plain¬ 

tiff is not his wife. 


13. Defendant denies that he once owned an airplane; 
admits that he once had the use of one for a while; adtnits 
that the Department of Commerce, after the required; ex- 
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amination and investigation, gave him an aviation license 
which he still validly holds; avers that he has # given flying 
instructions to American aviation students. Remaining 
allegations denied. 

14. Allegations denied. Defendant avers that plaintiff 
does have means of her own, having been able forthwith to 
post bonds respectively in the amount of $5,000 to cover 
costs and damages required for the issuance of said in¬ 
junction of March 28, 1939, and in the amount of $500 re¬ 
quired for the issuance of writ of ne exeat of April 29,1939. 
Defendant further avers that plaintiff has been, and is now, 
gainfully employed, by her parents, 1214 Linden Street, 
N.E., with whom she lives and from whom she receives board 
and room, and also financial compensation, in exchange for 
her household services. 

15. Defendant admits that because of his erroneous be¬ 
lief that plaintiff was his wife, he has been sending her $50 
monthly through her respective attorneys, and also directly 
to her, for her support. All remaining allegations denied. 

Defendant avers that at all times from said ceremony of 
marriage in August, 1930, to April, 1938, he contributed to 
plaintiff’s support to the full extent of his income, in the 
mistaken belief that she was his wife; that prior to the filing 
of this suit and on March 14,1938, plaintiff brought suit in 
this Court against defendant for limited divorce and ali¬ 
mony, through Belford V. Lawson, Jr., Esquire; that there¬ 
after, and beginning April, 1938, in addition to amounts 
given to her directly, defendant, to meet what he believed to 
be his moral and legal obligations, voluntarily paid to plain¬ 
tiff, through said Lawson or through Richard E. Wellford, 
Esquire, her counsel in this present suit, the sum of $50 
monthly, which sum was accepted each month by one or the 
other of said attorneys, plaintiff’s written receipt for 
29 almost all of said payments being furnished defend¬ 
ant ; that said monthly payment was more than ade¬ 
quate for the needs of plaintiff, a negress, who then lived, 
and still lives, with her parents; that defendant made said 
monthly payments in the face of certain obstacles, because 




said Lawson and said Wellford both claimed simultaneously 
to represent plaintiff, and both demanded simultaneously 
that such monthly payments should be made through them; 
that in the resulting dispute, said Wellford preferred 
charges against said Lawson before the Bar Association 
Grievance Committee, which required defendant’s counsel 
to attend its hearing, and which dismissed said charges las 
unfounded; that thereafter, in view of these complications, 
defendant made such monthly remittance directly to plain¬ 
tiff; that said suit filed March 12, 1938, was distinct frdm 
this present suit, and was dismissed for lack of prosecution 
in December, 1938, after which this present suit was filejd; 
that defendant uninterruptedly continued said monthly pay¬ 
ments from April, 1938, until February, 1939, when evideriee 
reached him of plaintiff’s lewd and lascivious personal con¬ 
duct. 

16. Tn the event that this Court should hold that the Re¬ 
lationship of husband and wife does exist between plaintiff 
and defendant, then defendant makes further and separate 
Answer, as follows: 

Admits that no children were born; denies that plaintiff 
has been a dutiful wife; avers that she has been disloyal, 
seeking defendant’s exploitation wherever possible for the 
benefit of herself and members of her family, prevailing 
upon defendant to make loans to her father which are dhe 
and unpaid, and to give money to her mother and adijilt 
brother, and to buy clothes for her parents and brother, j 

Defendant avers that almost immediately after he had 
received said initial payment under said contract of Novem¬ 
ber 9, 1937, plaintiff and her family members joined in de¬ 
manding that defendant lend $10,000 to plaintiff’s 
30 adult brother for the alleged purpose of enabling hjm 
to engage in business; that plaintiff and her family 
members threatened that if defendant did not make this 
loan, they would expose his marriage to a negress, the 
plaintiff, and would seek his fullest injury; that defendant 
refused to make said loan, as he considered that it would be 
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equivalent to an outright gift; that, instead, he loaned $500 
to said brother, on January 26, 1938, which loan still re¬ 
mains due and unpaid although payment has been fre¬ 
quently requested; that upon said refusal to make said 
loan of $10,000, plaintiff and her family members became 
infuriated, and announced to defendant that they would 
revenge themselves on him by making said exposure and 
by injuring him in every manner possible; that said suit of 
March 14, 1938, was filed shortly thereafter, without any 
advance notice to, or attempted negotiation with, defendant, 
and particulars of its Complaint were carried in The Afro- 
American , a publication in Washington, D. C. for the negro 
race, and the proceeding was mentioned in other local news¬ 
papers. 

Defendant further avers that he and plaintiff have not 
cohabited since February, 1938; that during the time that 
he and plaintiff lived together, plaintiff was very frequently 
drunk and disorderly, on such occasions always creating 
violent scenes, and cursing, swearing, screaming, and fight¬ 
ing, often striking defendant with her full or empty beer 
bottles or with any other heavy object that was handy; that 
defendant has never smoked, and his habits are most tem¬ 
perate, with desire for tranquillity and for opportunity to 
study and to improve his situation; and plaintiff’s said con¬ 
duct caused frustration of his efforts, and brought him ex¬ 
treme humiliation, anguish, and constant apprehension of 
severe or fatal physical injury. 

Defendant further avers that, in addition, plaintiff’s con¬ 
duct has been lewd, lascivious, and adulterous, not only dur¬ 
ing the time that she and defendant were living together 
but also during the time that defendant was sending 
31 her said monthly payments for her support; that in 
particular she carried on, during such times, adulter¬ 
ous and criminal relations with a resident of the District 
of Columbia, of the negro race, identity known to defend¬ 
ant; that since defendant’s discovery of said lewd, lascivi¬ 
ous, adulterous, and criminal conduct, there has been no 
cohabitation between plaintiff and defendant, and no con- 



donation of said conduct; that said conduct and acts occur¬ 
red without the consent, connivance, privity, or procure¬ 
ment of defendant, and were committed knowingly and with¬ 
out justification or excuse. 

Wherefore, defendant prays that the relief asked by 
plaintiff be denied in its entirety, and that this Complairit 
and proceeding be dismissed, with costs assessed against 
plaintiff; that if this Court finds that plaintiff and dje- 
fendant are not husband and wife, it so decree specifically 
that said injunction of March 28,1939, be vacated and held 
for naught, and that any damages suffered by defendant by 
reason of its issuance, and any reasonable attorney’s f$e 
and costs of defendant Union Trust Company, be assessed 
against plaintiff or against the sureties under said bond 
furnished for the issuance of said injunction; that said 
writ of ne exeat of April 29, 1939, be vacated and held for 
naught; and that the defendant receive such other arid 
further relief as to the Court may seem meet. 

JESSE S. SHIMA, 

Defendant 

JOHN WATTAWA 

1317 F Street, N.W. 

Attorney for Defendant 
Jesse S. Shima 

32 District of Columbia, ss: 

Jesse S. Shima, being first duly sworn, deposes and says 
that he has read the foregoing Answer, and knows the con¬ 
tents thereof; that the statements of fact therein made is 
upon personal knowledge are true, and that those made 
upon information and belief, he believes to be true. 

JESSE S. SHIMA. 
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Subscribed and sworn to before me this second day of 
May, 1939. 

LEILA M. HODGES, 

'Notary Public in and for said District of Columbia. 
My commission expires September 8, 1939. 



aB of which appear* from the record* and file* of my office. 


Ta 


■f WITNESS WHEREOF. I have hereunto set my hand and affixed the 



ity Clerk. 
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EXHIBIT ■ A* 


No. 1287200 

LAVS IN RELATION TO 
MARRIAGES 
In Fore© July 1, 1874 


6. Persons Intending to be Joined In Marriage shall, 
before their Marriage, obtain a license from the Oounty Cleric I 
of the County where such Marriage is to take place. Anything 
In any general or special law of this State to the contrary 
notwl tbs tandlng. 

9. The Minister, Judge or Justice of the Peaoe shall, 
within thirty days after suoh Marriage is solemnized, make a 
certificate thereof, and return the same, together with the 
license, if one has been issued, to the Clerk of the County In 
which the Marriage took place, or to his successor in office. 

16. If any Minister, Judge or Justice of the Peace, hav¬ 
ing celebrated a Marriage, or any clerk or secretary of any 
sooiety, churoh or denomination among whom a Marriage is celebrat¬ 
ed, and whose duty it shall be to make and return a certificate of 
suoh Marriage, shall fall to make and return to the County Clerk 
such certificate in the time and manner provided by law, he shall 
forfeit and pay $100, to be recovered in the name of the People 

of the State of Illinois, in an action of debt in any Court o^ 
competent Jurisdiction. 

17. It shall be the duty of the State’s Attorney of the 
proper County to prosecute all offenses under the preceding 
seotlons. 


O 


1 ■ ■ 1 ■ ■ ■ .| 

Returned, Registered and Filed 
Aug 15 - 1930 

ROBERT M. SWEITZER, 

COUNT! CLERK 


| 
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EXHIBIT "B" 
























































State of Virginia, City of Alexandria, to-vlt: 

I, Elliott ?. Hof faun. Cleric of the Corporation Court of the City of 
Alexandria, do certify that the rithin copy of marriage license 13 a true 
and exact copy o." the original on file in this office vith the minister's 
return thereon. 

Given under my hand and the soul of the Court this 11th day of Atiril, 

1939. 


Teste: 



i 

i 


i 

i 

i 

i 
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May 16—1939. 


Memorandum 


Motion for Alimony, Cost and Attorney’s Fees Pendente 
Lite—filed. 

• * # • # • .* • .* | • 

40 Reply of Plaintiff to Defendant Shima’s Answer 

Comes now the plaintiff and without admitting any of the 
allegations contained in the Answer of Defendant Shima, 
but for reply to so much thereof as she is advised is neces¬ 
sary, shows to the court as follows: 

L | 

The plaintiff admits that a marriage was celebrated be¬ 
tween Charles W. Phillips and plaintiff on the 16th day of 
June, 1922 as is set out by defendant’s Exhibit “B”. 
Plaintiff further alleges that this marriage was, on the 
24th day of March, 1925, annulled by decree of a court! of 
competent jurisdiction in the State of Mississippi, the birth¬ 
place and domicile of the said Charles W. Phillips, a^ is 
shown by the marriage license, defendant’s Exhibit “B”. 
That the fact of this marriage was well known to the de¬ 
fendant Shima before and at the time of his marriage to 
the plaintiff on August 13,1930. That the defendant Shijma 
not only knew of the former marriage and subsequent An¬ 
nulment of same between the said Charles W. Phillips, (but 
that defendant Shima took from the home of plaintiff w^ien 
he left in February of 1938, a certified copy of the decree 
of said annulment. That the allegations in his answer that 
he “inadvertently learned on April 8, 1939 for the 

41 first time of said former marriage” is a deliberate 
untruth. A copy of the decree annulling said Car¬ 
riage between plaintiff and said Phillips is attached hereto 
as Exhibit “A” and made a part hereof. All other allega¬ 
tions of paragraph 4 in regard to marriage or bringing 
about marriage of defendant, are denied. 
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n. 

Plaintiff denies that she has been disloyal to defendant; 
denies that she had sought to exploit defendant whenever 
possible for benefit of herself or her family; denies pre¬ 
vailing upon defendant to make loans to her father, or to 
give money to her mother or brother, or to buy clothes for 
her parents or brother. Plaintiff denies making demands 
upon the defendant to lend $10,000.00 to plaintiff’s brother; 
denies threatening to expose defendant’s marriage to ne- 
gress if he did not make loan to brother. That the absurd¬ 
ity of the allegations of a person of the yellow race (a 
Japanese alien who under our laws is not allowed to be¬ 
come a citizen of the United States,) of being embarrassed 
by marrying a natural born American citizen, is made quite 
apparent by the statements in the answer of defendant in 
regard to his living with the plaintiff openly at the home 
of her parents in the District of Columbia for about eight 
years. The deliberate perjury of defendant stated in para¬ 
graph 5 of his answer, is shown by a copy of his affidavit 
filed in Lawr Action #90236 attached hereto and made a 
part hereof as Exhibit “B”. 

Plaintiff denies that during the time she and defendant 
lived together that she was frequently drunk and disorderly 
and denies that she created violent scenes, denies cursing, 
swearing, screaming, fighting or striking defendant with 
beer bottles or with anything whatsoever. That plaintiff 
alleges that the statements that he never smoked and his 
habits are temperate is a deliberate untruth in that defend¬ 
ant not onlv smokes but often drinks to excess. That de- 
¥ 

fendant through his counsel has tried to show’ that he is a 
person of angelic disposition, which is not only untrue but 
by the exercise of reasonable diligence would have been 
known to his counsel to be untrue, in that the defendant is 
not only a Japanese alien but it has been learned by plain¬ 
tiff and it is believed to be known to defendant’s counsel 
that his name is not “Shima” but that this is an alias that 
he had used to deceive the authorities of this country 



42 in regard to his entrance and living herein. Plaintiff 
now calls upon the attorney for defendant to repeal 
to the court and the immigration authorities the true name 
of the defendant known as Jesse S. Shima. 

Plaintiff denies that her conduct during the time she and 
defendant were living together and/or after said timej or 
during the time defendant was sending plaintiff monthly 
payments, was or has been lewd, lascivious, and/or adulter¬ 
ous. Plaintiff denies that during such time or at any tinges, 
she carried on or was guilty of adultery and/or criminal 
relations with a resident of the District of Columbia of jthe 
colored race or with anyone else. 

Defendant now alleges that he is a resident of the dis¬ 
trict of Columbia but gives no specific address. Plaintiff 
alleges that a Writ of Ne Exeat has been issued by this 
court and is at the present time in the hands of the United 
States Marshal directing the arrest of defendant Shima, 
requiring him to post a bond not to leave the jurisdiction 
of this court or the District of Columbia. That the de- 

i 

fendant is evading the service of process of said Writ and 
the plaintiff is informed and believes and therefore av^rs, 
that defendant’s allegations that he is at the present tipne 
a resident of the District of Columbia is untrue and o^ily 
made in an attempt to evade the effect of said Writ of Ne 
Exeat and also in an attempt to evade the injunction of this 
court restraining the defendant from receiving certain 
credits due him in the hands of the defendant Union Trust 
Company. Plaintiff is informed and believes and there¬ 
fore avers that Mr. John Wattawa, attorney for defendant 
informed Mr. Kearney, Deputy Marshal of the District!of 
Columbia on May 12, 1939, that Mr. Shima was at that 
present time in the State of Connecticut. 

Wherefore the premises considered, the plaintiff de¬ 
mands that the allegations of adultery be stricken from ^he 
defendant’s answer and that the marriage of plaintiff and 
defendant be decreed as a valid and subsisting status a,nd 
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that she be awarded such relief as is demanded in the or¬ 
iginal bill of complaint. 

SOBRETTA BROWN SHIMA. 

RICHARD E. WELLFORD, 

Attorney for plaintiff. 

43 District op Columbia, ss: 

I, Sobretta Brown Shima, being first duly sworn, on oath 
depose and say, that I have read the foregoing Reply, and 
know the contents thereof; that the statements of fact 
therein made as upon personal knowledge are true and 
those made upon information and belief, I believe to be 
true. 

SOBRETTA BROWN SHIMA. 

Subscribed and sworn to before me this 16th day of May, 
1939, a Notary Public in and for the District of Columbia. 

PATRICK H. McCORMICK, 
(Seal) Notary Public , D. C. 

My Commission expires August 1st, 1943. 

44 Endorsed: Filed May 16 1939, Charles E. Stewart, 
Clerk. 

Exhibit “A” 

Minute Book 9 Page 363 

Minutes of the Chancery Court of 
Leflore County Mississippi 
March Term, 1925 


No. 4596 

Chas. W. Phillips (colored) 
vs. 

Sobretta Phillips (colored) alias Sobretta W. Brown 

This cause came on to be heard on bill, publication of 
process and oral proof, and the same being duly considered 
by the court, and it appearing that all material facts charged 



in the bill are true, and that the complainant is entitled to 
the relief sought; 

It is therefore ordered, adjudged and decreed by the jcourt 
that the marriage between the complainant, Chas. W. Phil¬ 
lips, colored, and Sobretta Phillips, (colored), alias So- 
bretta W. Brown, be and the same is hereby anulled and 
dissolved and held for naught. 

i 

And that the complainant pay the costs. 

Ordered, adjudged and decreed, this the 24th day of 
March, 1925. 

i 

C. L. LOMAX, 

Chancellor. 

45 Certified Copy j 

The State of Mississippi, 

Leflore County . 

I, A. R. Bew, Clerk of the Chancery Court in and fo^* said 
county, in said state, do hereby certify that the annexed 
and foregoing is a true and full copy of the decree in Cause 
styled No. 4596 Chas. W. Phillips, (colored) vs. Sobretta 
Phillips, (colored) alias Sobretta W. Brown, as samte ap¬ 
pears of record in Book 9 at Page 363 of the Minutes of said 
Court, and now remaining among the records of thei said 
Court in my office. 

In testimony whereof, I have hereunto subscribe^ my 
name and affixed the seal of the aforesaid Court, at Green¬ 
wood, Miss., this 13 day of May A. D. 1939. 

A. R. BEW 
Clerk 

By MARTHA LAMB 
Deputy Clerk 

Note 

Exhibit B referred to in foregoing Reply of Plaintiff 
to Defendant Shima’s Answer is same as Exhibit at¬ 
tached to Complaint. 
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46 Endorsed: Filed May 18 1939 Charles E. Stewart 

Clerk 

• *•••#•••• 

Answer of Defendant Jesse S. Shima to Plaintiff's Reply 

Comes now the defendant Jesse S. Shima, and reserving 
full right to enter objection and exception by reason of the 
many irrelevancies in Plaintiff’s Reply, makes Answer 
thereto as follows: 

I 

Denies that said marriage between plaintiff and said 
Charles W. Phillips was annulled by a decree of court of 
competent jurisdiction in the State of Mississippi; and 
denies that he took a copy of said decree of annulment from 
plaintiff’s home in February, 1938, or at any other time; 
and denies that the fact of said marriage was known to him 
at the time of said ceremony of" marriage at Chicago on 
August 13, 1930, or at any time prior to April 8, 1939; and 
avers that the intelligence on April 8, 1939, of plaintiff’s 
said marriage to said Phillips came as a complete surprise 
to him. 

Defendant further avers that said Phillips is still living, 
defendant having met him, and conversed with him, about 
one month ago. 

47 Defendant further avers that said decree of an¬ 
nulment (Plaintiff’s Exhibit A) is not valid and 

enforceable in this jurisdiction, and in law is no decree 
at all; that attached hereto, and made a part hereof, as De¬ 
fendant’s Exhibit “D” (eight pieces), is a certified copy 
of the complete record of the proceedings in which said de¬ 
cree was issued; that no statutory or other authority for 
said proceedings appear, and defendant avers that there is 
none; that in said record and decree the marriage sought 
to be annulled is not identified; that fatal defects are dis¬ 
closed in the alleged substituted service of process in said 
proceeding, including failure of court order authorizing 
publication; that the defendant in that proceeding, Sob- 
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retta Phillips, alias Sobretta Brown (plaintiff in the instant 
proceeding), was a non-resident, so shown by Phillipst Com¬ 
plaint and affidavit, and she was not personally Served 
within that jurisdiction, nor did she appear in that proceed¬ 
ing, either personally or by attorney; that corroborative 
testimony in that proceeding does not appear; thait said 
decree of annulment, being a judgment in personam, was 
obtained without personal service against a non-resident 
and absent party upon mere publication of process, find in 
effect was procured ex parte, and is ineffectual for any pur¬ 
pose. 

II 

Defendant admits that plaintiff has caused a \yrit of 
ne exeat to be issued against him; and avers that sucjh step 
was wholly without justification, and was taken by plaintiff 
solely to harass him, and was procured upon her misrepre¬ 
sentations of fact to this Court. 

Allegations concerning all other matters, denied. 
48 Wherefore, plaintiff’s prayers in her Complaint 
and Reply should be denied in their entirety; aiid de¬ 
fendant should receive the relief prayed for in his Answer 
to her Complaint. 

JESSE S. SHIMA, 

Defendant 

JOHN WATTAWA 
1317 F Street, N. W., 

Washington, D. C., 

i 

I 

Attorney for Jesse S. Shima, Defendant 
District of Columbia, ss: 

Jesse S. Shima, being first duly sworn, deposes and says 
that he has read the foregoing Answer to plaintiff’s Reply, 
and knows the contents thereof; that the statements of 
fact therein made as upon personal knowledge are true, and 
that those made upon information and belief, he belieyes to 
be true. 


JESSE S'. SHIMA 
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Subscribed and sworn to before me this 18th day of May, 
1939. 

WARREN F. JOHNSON 


Notary Public in and for said 
District of Columbia. 


My commisison expires Aug. 15, 1943. 
(Seal) 


57 Memoranda 

May 22 -1939. 

Motion of defendant Shima for Quashal (sic) of Writ of 
Ne Exeat —filed. 

Memorandum of Points and Authorities in Opposition to 
Motion for Alimony, Costs and Attorneys Fees, pendente 
life, - filed. 


MAY 26 - 1939. 

Motion for alimony etc. granted. $75.00 per month al¬ 
lowed for alimony and $500.00 atty fee - Cox J. 


MAY 29 - 1939. 

Defendant Shima’s Motion for Rehearing Upon Plain¬ 
tiff’s Motion for Counsel Fees, Suit Money and Alimony, 
Pendente lite - filed. 


58 Endorsed: Filed May 29 1939 Charles E. Stewart, 

Clerk 

• *•••*•••• 

District of Columbia - ss: 

I, Hideyoshi Nagayama, being first duly sworn, on oath 
depose and say, that I am a Japanese by birth and a resi¬ 
dent of the District of Columbia where I have resided since 
1931; and that I have known a Japanese by the name of 


Jesse S. Shima in the District of Columbia; that the napae 
Jesse Shima is an assumed name and not the real name of 
the person known as such; that the real name of the person 
known as Jesse Shima, is Shokuwan Shimabukuro and that 
said person is a Japanese born on the island of Okinaiwa 
Ken located between Japan and China. 

HIDEYOSHI NAGAYAMA 

Subscribed and sworn to before me this 24th day of May, 
1939. 

PATRICK H. McCORMICK j 

Notary Public , D. C. 

My Commission Expires August 1st, 1943. 

(Seal) 

• • • • • * • • * j • 

61 Memorandum 

JUNE 6 1939 

Order overruling motion of defendant Shima to quash the 
writ of Ne Exeat - filed. 

• * # • • • « • • j • 

66 Order for Alimony and Counsel Fees 

Pendente Lite 

I 

This cause coming on for hearing upon the motion of 
plaintiff for an allowance of alimony and counsel fees apd 
suit money, pendente lite, the same being supported |by 
pleadings, affidavits and exhibits herein, and upon consider¬ 
ation thereof after argument of counsel, it is by the Court 
this 26th day of June, 1939. 

Ordered, that the plaintiff’s motion be and the same;is 
hereby granted and the defendant Jesse S. Shima be and be 
is hereby ordered to pay to the plaintiff, pendente lite, the 
sum of SEVENTY FIVE and no/lOOths (75.0Q) DOL¬ 
LARS a month as alimony, said payments to be paid on the 
first day of each and every month beginning July 1st, 1939, 
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and to continue on the first day of each month thereafter, 
subject to the further order of this Court. 

It is further 

Ordered that the defendant Jesse S. Shima pay to Rich¬ 
ard E. Wellford, as attorney for the plaintiff, pendente lite, 
the sum of FIVE HUNDRED and no/lOOths (500.00) DOL¬ 
LARS on account of attorney’s fee to enable plaintiff to 
properly conduct her suit. Said $500.00 to be paid as fol¬ 
lows: THREE HUNDRED and no/lOOths (300.00) DOL¬ 
LARS on the first day of July, 1939, ONE HUNDRED and 
no/lOOths (100.00) DOLLARS on the first day of August, 
1939, and ONE HUNDRED and no/lOOths (100.00) DOL¬ 
LARS on the first day of September, 1939. 

67 It is further 

Ordered that the payments by the defendant for 
the suit money expended by plaintiff to date, be and the 
same is hereby delayed until the final determination of this 
cause. 

By the Court 

JENNINGS BAILEY 
Justice 

Memorandum 

JUNE 27 - 1939. 

Proofs of Publication in The Washington Post and The 
Washington Law Reporter - filed. 

68 Endorsed: Filed June 30 1939 Charles E. Stew¬ 
art, Clerk 

Clerk 

Order 

This cause coming on for further hearing upon the Mo¬ 
tion of the defendant Shima for rehearing of plaintiff’s Mo¬ 
tion for Alimony, Counsel Fees and Costs, Pendente Lite, 
the answer of the plaintiff filed thereto and upon considera¬ 
tion thereof, after argument of counsel, it is by the Court 
this 30th day of June, 1939, 




Ordered that the Motion for Rehearing be and same!is 
hereby overruled without prejudice to the plaintiff to review 
her motion to strike any redundant, immaterial, scandalous 
or libelous matter contained in said motion for rehearing |or 
affidavits attached thereto, at the trial of this cause on its 
merits. 

By the Court 

JENNINGS BAILEY 
Justice 

69 Memorandum 
SEPTEMBER 7 -1939 

Defendant Shima’s Motion to Advance Cause for Trial bn 
Merits - filed. 

* * • * * * • • . ! * 

70 Motion to Dismiss Complaint 

Now comes the defendant, Jesse S. Shima, and moves 

i 

the Court to dismiss the Complaint filed herein for Limited 
Divorce, Alimony, Injunction, Ne Exeat and Attachment 
etc., for the reasons. 

1. There is no valid marriage relationship existing be¬ 
tween plaintiff and defendant herein, because at the date 
plaintiff went through a ceremony of marriage with de¬ 
fendant, of to-wit: August 13, 1930, at Chicago, Ill., she 
was the lawful wife of one Charles W. Phillips, to wh<j>m 
she was lawfully married at Alexandria, Virginia, on to- 
wit: June 16th, 1922. 

2. The marriage between plaintiff herein and the said 
Charles W. Phillips has never been lawfully dissolved nor 
annulled, and the said Charles W. Phillips is now living, 
as herein set out. 

Points & Authorities attached. 

JOHN WATTAWA, 

1317 F Street N. W., 

VIVIAN 0. HILL, 

Southern Building, 

Attorneys for Defendant Jesse S. Shima . 


71 Endorsed: Filed September 7,1939, Charles E. Stew¬ 

art, Clerk. 

• *•••*•••• 

Points <& Authorities in Support of Motion to Dismiss 

1. This suit is for limited divorce etc., and is predicated 
upon the assumption there is a lawful marriage between 
the parties by reason of a ceremony performed at Chicago, 
Ill., on August 13, 1930. There is no valid marriage as a 
result of said ceremony because plaintiff, at the date she 
married this defendant, was the lawful wife of one Charles 
W. Phillips, whom she married at Alexandria, Virginia, on 
to-wdt: June 16, 1922, which marriage has never been law¬ 
fully dissolved, nor annulled, as hereinafter showm, and 
that said Charles W. Phillips is now living. 

Under Rule 12 (b) (6) 

(c) 

(d) 

this question may be heard and determined before the trial 
is therein provided. 

• •••*••••• 

74 9. Exemplified copy of complete proceedings of 

the attempted annulment proceedings between 
Charles W. Phillips, and Sobretta W. Phillips, in Leflore 
County Chancery Court, attached to defendant’s Answer to 
Plaintiff’s Reply, and marked Exhibit “B”, filed May 2, 
1939. 

10. Pleadings filed in the case at bar. 

JOHN WATTAWA, 

1317 F Street N. W. 

VIVIAN 0. HILL, 

Southern Building, 

Attorney for Defendant, Jesse S. Sliima. 




77 Order Overriding Motion to Dismiss Complaint 

and Advance Cause for Trial 

i 

This cause coming on for hearing on the motion of Ithe 
defendant, Jesse S. Shima, to dismiss the complaint and 
to advance this cause for hearing and upon consideration 
thereof after argument of counsel, it is this 4th day of jOc- 
tober, 1939. 

Ordered that the motion to dismiss be and the same is 
hereby overruled. It is further, 

Ordered that the motion to advance this cause for hear¬ 
ing be and the same is hereby overruled without prejudice. 

By the Court: 

0. R. LUHRING, 

Justice. 

* * * * * * * * • j • 

78 Endorsed: Filed December 7, 1939, Charles E. 
Stewart, Clerk. 

*##****•# | • 

i 

Motion to Advance Cause for Hearing and to 
Quash Ne Exeat 

Now comes the defendant, Jesse S. Shima, and moves the 
Court to advance this cause for early trial, and als<j> to 
quash writ of ne exeat, for the reasons that: 

1. There is serious doubt that a marriage relationship 
exists between the parties. 

2. The defendant is without funds to pay alimony pen¬ 
dente lite, and counsel fee ordered by the Court, and is how, 
and since August 15th, 1939, has been, incarcerated in! the 
Washington Asylum and Jail because of his inability to 
post $500.00 ne exeat bond. 

3. There is now pending in this Court a suit by plaintiff’s 
father against this defendant for $4,216.00, for alleged 
room and board, and a suit by one H. Nagayama for al- 
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leged money loaned, etc., for the sum of $3,935.00, to both 
of which suits defendant believes has has a good and just 
defense, but by being incarcerated in jail defendant is de¬ 
prived of an opportunity to get his defenses thereto ready 
for presentation at trial. 

4. That this defendant has a substantial sum of money 
due him through the Union Trust Company, of this city, 
but he cannot avail himself of said credit because it is en¬ 
joined in this suit, and has been attached before judgment 
in a suit at law by plaintiff’s father. 

5. This defendant has no property or other interest of 
value outside the District of Columbia; voluntarily gave 
himself up when he could not raise the ne exeat bond; has 
no intention of leaving this jurisdiction, but on the contrary 
expects to be here permanently, having already resided in 
the District of Columbia for about 15 years. 

Points & Authorities attached. 

JOHN WATTAWA, 

1317 F Street N. W. 

VIVIAN 0. HILL, 

Southern Building, 

Attorneys for Defendant, 
Jesse S. Shima. 

79 Endorsed: Filed January 4, 1940, Charles E. 

Stewart, Clerk. 


Order Overruling Motion to Advance Cause for 
Hearing and to Quash a Writ of Ne Exeat 

This cause coming on for hearing on the motion of the 
defendant, Jesse S. Shima, to advance the same for hear¬ 
ing and to quash a writ of Ne Exeat heretofore issued 
herein and upon consideration thereof after argument of 
counsel, it is this 4th day of January, 1940, 
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Ordered that the motion to advance this cause for hear¬ 
ing and to quash the writ of Ne Exeat heretofore issued 
herein be and the same is hereby overruled. 

By the Court, 

F. DICKINSON LETTS 

Justice. 

No objection as to form. 


VIVIAN 0. HILL, 

Attorney for Jesse S. Shima. 

Memorandum 


January 22—1940. 

Released the within named Jesse S. Shima—he givijng 
Cash Security in $500.00 as provided. John B. Colpoys U. 
S. Marshal in and for the D. of C. by C. H. Ward Deputy 
U. S. Marshal -K- 

80 Endorsed: Filed February 13, 1940, Charles |E. 
Stewart, Clerk. 


Rule to Show Cause 

Upon consideration of the petition of the plaintiff pray¬ 
ing that the defendant, Jesse S. Shima, be adjudged in con¬ 
tempt of this Court, it is this 13th day of February, 194o| 
Ordered that Jesse S. Shima, defendant herein, shbw 
cause, if any he has, on the sixteenth day of February, 1940, 
at 10:00 A. M., why he should not be adjudged in contempt 
of this Court for his failure to comply with the order of 
June 26, 1939, directing him to pay alimony pendente Ijite 
and also counsel fee, provided a copy of this rule is seryed 
upon the defendant or his counsel of record by February 
14, 1940. I 

F. DICKINSON LETTS, 

Justice. 
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81 Endorsed: Filed February 16, 1940, Charles E. 

Stewart, Clerk. 

*****#••*• 

Order for Contempt 

Upon consideration of the petition of the plaintiff filed 
herein on the thirteenth day of February, 1940, and the 
rule issued thereon on the same day against the defendant, 
Jesse S. Sliima, to show cause on the sixteenth day of Feb¬ 
ruary, 1940, why he should not be adjudged in contempt of 
this Court for his failure to comply with the order of this 
Court in this cause dated June 26, 1939, directing him to 
pay to the plaintiff Seventy-Five Dollars ($75.00) a month 
as alimony pendente lite, beginning July 1, 1939, and also 
to pay to plaintiff’s counsel of record the sum of Five 
Hundred Dollars ($500.00) to enable her to conduct her 
suit; and, after due hearing and argument of counsel, the 
Court finds that the defendant, Jesse S. Shima, has wil¬ 
fully and contemptuously refused to obey said order of 
June 26,1939, and it is this 16th day of February, 1940, 
Adjudged and Ordered, that the said Jesse S. Shima be 
and he is hereby adjudged as in contempt of this Court, 
and that the United States Marshal in and for the District 
of Columbia be and he is hereby directed to take into cus¬ 
tody the said Jesse S. Shima and commit him to the Wash¬ 
ington Asylum and Jail for a period of Sixty days from 
the date of such commitment, or until such time as he shall 
purge himself of this contempt by paying the sum of Five 
Hundred Dollars ($500.00) to the attorney of record for 
plaintiff, or otherwise be discharged by order of Court. 

Bv the Court, 

F. DICKINSON LETTS, 

Justice. 

82 Endorsed: Filed February 29, 1940, Charles E. 

Stewart, Clerk. 

• •••#•#••• 



Order for Payment of Arrears in Alimony 
Counsel Fee and Release of Defendant 

Upon consideration of the consent of the defendant, Jesse 
S. Shima, by his counsel made in open court, to pay fifom 
any funds due him from the defendant, Union Trust Com¬ 
pany, all of arrears of alimony and also counsel fee as Was 
provided by order of this court, dated June 26, 1939, it is 
this 29th day of February, 1940, 

Adjudged and Ordered, that the defendant, Union Trust 
Company, be and it is hereby directed to pay to Richard 
E. Wellford, as Attorney for the plaintiff, from the first 
available funds in its hands belonging to the defendant, 
Jesse S. Shima, the sum of Six Hundred Eighty-eight dol¬ 
lars and Fifty Cents ($688.50), as arrears due for alimony 
to and including payment due on March 1,1940. 

It is Further Ordered, that the defendant, Union Trust 
Company, be and it is hereby directed to pay to Richard E. 
Wellford, from any funds other than provided for abbve 
coming into its hands belonging to the defendant, Jesse S. 
Shima, the sum of Five Hundred Eighteen Dollars and 
Fifty Cents ($518.50), as is provided by the order of Jifme 
26, 1939. 

It is Further Ordered, that the injunction heretofore! is¬ 
sued herein against the defendant, Union Trust Compajny, 
by order of March 28, 1939, be and the same is hereby ya- 
cated only insofar as it is necessary to comply with Ithe 
payments provided for by this order and in all other re¬ 
spects said injunction to remain in full force and effect.' 

It is Further Ordered, that, upon the signing of this |or- 
der, the defendant, Jesse S. Shima, having purged himself 
of contempt of this court, the United States Marshal 
83 be and he hereby is directed to release the defendant, 
Jesse S. Shima, from his incarceration in the Waish- 
ington asylum and jail. 

By the Court, 

F. DICKINSON LETTS, j 

Justice. 
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I consent. 

VIVIAN 0. HILL, 

Attorney for Jesse S. Shima. 

JESSE S. SHIMA. 

GEORGE E. HAMILTON, JR., 

Attorney for Union Trust Co. 

86 Memorandum 

April 15—1940. 

Stipulation (dated April 12, 1940) providing for pay¬ 
ment of alimony and consenting to injunction to remain in 
full force and effect—filed. 


88 Amendment, Seeking Affirmative Relief Upon 

Ground of Adultery 

Now comes the defendant, Jesse S. Shima, in the above 
entitled cause, and files this amendment seeking affirmative 
relief upon the ground of adultery in addition to the de¬ 
fenses he has heretofore set out in this cause, and says. 

1. That he is a subject of Japan, resident of the District 
of Columbia for more than one year next prior hereto, and 
files this amendment by leave of the Court. 

2. That the Co-respondent, Daniel W. Giles, is a citizen 
of the United States, resident of the District of Columbia, 
and is sued in his own right. 

3. That the Co-respondent, Henry Staves, is likewise a 
citizen of the United States, resident of the District of 
Columbia, and is sued in his own right. 

4. This defendant avers that he was married to the plain¬ 
tiff, Sobretta Brown Shima, on to-wit: August 30, 1930, at 
Chicago, Ill., as set out in his Answers filed to the original 
Complaint herein, and that no children were born of said 
marriage. 
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5. That while this defendant was temporarily ab- 
89 sent from the District of Columbia looking after a 
restaurant business, it came to his attention that the 
plaintiff in this cause, Sobretta Brown Shima was ntiain- 
taining a close and unwholesome association with other 
men, frequenting drinking places and staying out late at 
night; that she maintained a close and intimate association 
with Dr. Daniel W. Giles, with whom she went to various 
places of amusement, and that he would spend entire nights 
at her home during times when both her father and mother 
would be away. 


6. This defendant avers that said plaintiff, Sobretta 
Brown Shima, and the co-respondent, Dr. Daniel W. Giles, 
committed the act and offense of adultery with each cither 
at to-wit: 1012 R Street N. W., on February 13th, and 14th, 
1939, and that said plaintiff and corespondent have Com¬ 
mitted other acts of adultery with each other in the District 
of Columbia at times and places now unknown to this de¬ 
fendant. 


7. That the said plaintiff, Sobretta Brown Shima, | and 
the Co-respondent, Henry Staves, committed the act and 
offense of adultery with each other at premises No.; 402 
Columbia Rd., N. W., on to-wit: January 14th and |.5th, 
1939. 


8. That each and every of said acts and offenses of adul¬ 
tery was committed without the consent, connivance, priv¬ 
ity or procurement of the plaintiff, and that since the| dis¬ 
covery thereof this defendant has not cohabited with jsaid 
plaintiff, nor condoned said offenses. 


Wherefore, premises considered, defendant prays: ; 

1. That each of said co-respondents be commanded to 
appear herein and answer the exigencies of this Complaint. 

2. That the prayers set out in defendant’s Answers to 
the Original Complaint in this case be granted. 


I 
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3. That this defendant be granted an absolute divorce 
upon the ground of adultery. 

4. And for such other and further relief as may be just 
and proper. 

JESSE S. SHIMA. 

VIVIAN 0. HILL, 

Southern Bldg., 

Attorney for Jesse S. Shima. 


90 


Leave granted to file this 6th day of June, A. D., 
1940. 


JENNINGS BAILEY, 

Justice. 


91 Memorandum 

June 14—1940. 

Plaintiff’s Motion to Require Defendant to Furnish Copy 
of Stenographic Record of Hearing and to Provide Plain¬ 
tiff with Additional Counsel Fee Pendente Lite and her 
costs to date—filed. 


92 Endorsed: Filed June 14, 1940, Charles E. Stew¬ 
art, Clerk. 

• ****•#*•• 

Motion to Dissolve Injunction, Quash Writ of Ne Exeat , 
and to Discontinue Alimony Pendente Lite 

Now comes the defendant, Jesse S. Shima, and moves 
the Court to dissolve the injunction issued herein on the 
28th day of March, 1939, to Quash the Writ of ne exeat 
allowed on April 29, 1939, and to discontinue further al¬ 
lowance of alimony pendente lite, for the reasons that: 

1. The evidence already submitted in this case shows 
there are ample funds on hand at the Union Trust Com¬ 
pany, in cash, and credits that have not yet been converted 
into cash to amply protect plaintiff. 
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2. The defendant is seriously handicapped by lack of 
funds to meet his ordinary living expenses, as well as not 
being able to produce evidence from outside the District 
of Columbia of vital importance to his case, while plaintiff 
is and has been receiving $75.00 per month alimony pen¬ 
dente lite. 

3. The attorney for plaintiff in this case is now, and has 
ever since a few days prior to the beginning of the trial 
of a few days ago, pressing a charge of perjury against 
defendant before the United States District Attornev, in 
connection with affidavits filed by defendant herein ajs to 
his financial ability to pay counsel fee and alimony, and 
about which he testified in detail at the hearing just had. 

4. The evidence of defendant’s good faith in executing 
and filing said affidavits, as well as his intention witlj re¬ 
gard to his domicile, is, in a great part, in Stamford, Conn., 
and New York City; that he is at present precluded flrom 
securing the benefit of same due to lack of funds and! the 
operation of the Writ of ne exeat. 

Points & Authorities attached. 

JOHN WATTAWA, ! 

1317 F Street N. W., 

VIVIAN 0. HILL, 

| 

Southern Bldg., 

Attorneys for Jesse S. Shyma. 

93 Endorsed: Filed June 21, 1940, Charles E. Stew¬ 
art, Clerk. 

* * * • # * * * *|« 

i 

i 

Order to Modify Injunction 

This cause came on for hearing on the motion of the de¬ 
fendant to dissolve the injunction heretofore issued heifein, 
quash the writ of ne exeat and to discontinue the payments 
of alimony pendente lite and, upon consideration thereof, 
after argument of counsel, it is this 21st day of June, 1040, 
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Ordered, That the injunction heretofore issued herein 
against the funds and credits of Jesse S. Shima in the hands 
of the Union Trust Company, defendant, be and the same 
is hereby modified insofar as to permit the defendant, Jesse 
S. Shima, to withdraw the sum of Five Thousand Dollars 
($5,000.00) of said funds now enjoined in the hands of the 
Union Trust Co., defendant; provided he furnish attorney 
for plaintiff a copy of the stenographic record and pay 
plaintiff’s attorney Three Hundred Dollars ($300.00), as 
is provided in an order of court signed simultaneously 
herewith. That the injunction in all other respects to re¬ 
main in full force and effect. 

It is Further Ordered, That the motion to discontinue 
the payments of alimony pendente lite to the plaintiff be 
and the same is hereby overruled. 

It is Further Ordered, That the writ of ne exeat hereto¬ 
fore issued herein be and the same is hereby quashed. 

It is Further Ordered, That this action be and the same 
is hereby continued for hearing to the October Term of 
Court. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 

94 Endorsed: Filed June 221,1940, Charles E. Stew¬ 
art, Clerk. 

********** 

Order for Allowance of Attorney’s Fee 
and Stenographic Record 

This cause came on for hearing on the motion of the 
plaintiff to require the defendant to furnish plaintiff with 
a copy of the stenographic record of the hearing herein, 
allowance of additional counsel fee pendente lite and al¬ 
lowance to plaintiff of her costs to date and, upon consider¬ 
ation thereof, after argument of counsel, it is this 21st day 
of June, 1940, 


Ordered, that the defendant, Jesse S. Shima, within thirty 
(30) days, furnish to attorney for plaintiff a copy of |the 
stenographic record of the proceedings heretofore taken 
in this action. 

It is Further Ordered, That the defendant, Jesse S. 
Shima, pay to Richard E. Wellford, as attorney for jthe 
plaintiff the sum of $300.00 as additional attorney’s fee 
pendente lite. 

It is further ordered, That allowance of costs to plaintiff 
is deferred until the final determination of this case on its 
merits. 

By the Court: 

JENNINGS BAILEY, 

Justice 1 

1 

95 Endorsed: Filed July 15, 1940, Charles E. Stjew- 
art, Clerk. 

# # * * * * # • 

Motion to Abate the Amended Cross-Complaint 
of Defendant Shima 

Comes now the plaintiff, by her counsel, and moves the 
Court to abate the amended cross-complaint of the defend¬ 
ant, Jesse S. Shima, filed herein, and, for reason therefor, 
shows to the Court as follows: 

1. That the amended cross-complaint of the defendant, 
Jesse S. Shima, names the same parties and asks the sajme 
relief as is shown by his suit filed in this Court on April 2, 
1940, being Civil Action No. 6441, and which is now pend¬ 
ing. A copy of said suit is attached hereto and made a 
part hereof. 

RICHARD E. WELLFORD,| 
Attorney for Plaintiff. 
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96 Endorsed: Filed July 15, 1940, Charles E. Stew¬ 
art, Clerk. 

District Court of the United States for the 
District of Columbia 

Civil Action #6441 

Exhibit A to Motion 

Jesse S. Shima, 1322 Vermont Ave., N. W., Plaintiff 

vs. 

Sobretta Brown Shima, 1214 Linden St., N. E., Defendant. 

and 

Dr. Daniel W. Giles, 1238 H St., N. E., or 
1200 Linden St., N. E. 

Henry Staves, 1829 California St., N. W., CoRespondents. 

Complaint for Absolute Divorce—Adultery 

The Complaint of plaintiff, Jesse S. Shima, shows unto 
the Court as follows: 

1. That he is a citizen of Japan, and a resident of the 
District of Columbia for more than one year next prior to 
the filing of this suit. 

2. That the defendant, Sobretta Brown Shima (colored) 
is a citizen of the United States, resident of the District of 
Columbia, and is sued in her own right. 

3. That the co-respondent, Dr. Daniel W. Giles, is a citi¬ 
zen of the United States, resident of the District of Col¬ 
umbia, and is sued as co-respondent in this case. 

4. That the co-respondent, Henry Staves, is a citizen of 
the United States, resident of the District of Columbia, and 
is sued as co-respondent in this case. 

5. Plaintiff and defendant herein went through a mar¬ 
riage ceremony, at Chicago, HI., on August 13, 1930, but 
he avers they never became man and wife as a result thereof 
for the reason that said defendant at that time and place 
was the lawful wife of one Charles W. Phillips, to whom 
she was married at Alexandria, Virginia, on June 16, 1922, 




and from whom she was never divorced, and which Car¬ 
riage continued in full force and effect on the date of the 
attempted marriage between her and plaintiff, notwith¬ 
standing an attempted annulment thereof, as is Core 
97 particularly set out in said Civil Action No. 1921, 
now pending in this Court, and so much of the answer 
filed in that suit by this plaintiff as refers to said annul¬ 
ment is incorporated herein by reference, and made a part 
hereof; that following said marriage ceremony between the 
parties hereto they did live and cohabit in the District of 
Columbia until their separation in February 1938, which 
was due to no fault of this plaintiff. 

6. That in December 1937 plaintiff received a substantial 
sum of money under the provisions of the will of hi^ late 
employer, of about $28,000.00, with a balance of about $27,- 
000.00 more to be paid in the future from said source.! As 
soon as defendant and her family learned of said inheri¬ 
tance they at once began importuning plaintiff to givq and 
lend them large sums of money for various purposes^ one 
being for the sum of $10,000.00, for her brother to establish 
a hospital in Washington, D. C., but when the request was 
refused, he told plaintiff they would make him sorry,| and 
referred to the marriage between plaintiff and his sister, 
Sobretta, as a means of doing so. Closely following thh re¬ 
ceipt of said funds, the defendant herein filed a suit aghinst 
plaintiff, on to-wit: March 14,1938, being Equity No. 66^722, 
in this Court, which was only recently dismissed for want 
of prosecution, and which was without the foundation of 
merit. That while the above suit was pending she filed a 
second suit for limited divorce against this plaintiff, on 
March 6, 1939, being Civil Action No. 1921, now pending, 
and which is likewise without the foundation of meritj 

7. That in the meantime plaintiff had established a res¬ 
taurant business at Stamford, Conn., which requirecl his 
absence from the District of Columbia a great deal,! and 
which proved to be a complete financial failure, but \bhile 
away striving to save his said business, it came to his atten¬ 
tion that defendant was maintaining a close and unwhole¬ 
some association with other men, frequenting drinking 

i 


( 

i 
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places and staying out late at night, whereupon plaintiff 
had her movements observed and found said reports were 
true; that she maintained a close and intimate association 
with Dr. Daniel W. Giles, with whom she went to various 
places to drink and dance; that he would spend entire nights 
with her at her home during times when both her father and 
mother would be away. 

98 8. Plaintiff avers that Sobretta Brown Shima, and 

the co-respondent, Dr. Daniel W. Giles, committed 
the act and offense of adultery with each other at premises 
No. 1012 R Street, N. W., on to-wit: February 13th and 
14th, 1939. 

9. Plaintiff avers that Sobretta Brown Shima, and the 
co-respondent, Henry Staves, committed the act and offense 
of adultery with each other at premises No. 402 Columbia 
Rd., N. W., on to-wit: January 14th and 15th, 1939. 

10. That each and everv of said acts and offenses of 

* 

adultery was committed without the consent, connivance, 
privity or procurement of the plaintiff, and that since the 
discovery thereof plaintiff has not cohabited with said de¬ 
fendant, nor condoned said offenses. 

Wherefore, premises considered, plaintiff prays: 

1. That writ of subpoena issue out of this court directed 
to said defendants, commanding each of them to appear 
herein upon a day certain to be therein named and answer 
the exigencies of this complaint. 

2. That this suit, and said Civil Action No. 1921, be con¬ 
solidated and tried together, and that the prayers of this 
plaintiff set out in his answer filed in said Civil Action be 
granted. 

3. That in event the Court holds plaintiff and defendant 
Sobretta Brown Shima are legally married, then that he 
be granted an absolute divorce upon the ground of adultery. 

4. And for such other and further relief as may be just 
and proper. 

(Sg.) JESSE S. SHIMA, 

(Sg.) VIVIAN 0. HILL, Plaintiff. 

Southern Building, 

Attorney for Plaintiff. 


i 

! 
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99 Endorsed: Filed October 10, 1940, Charles E. 
Stewart, Clerk. 

i 

I 

* * ♦ # # * # • • I • 

i 

Order Overriding Motion of Complainant 
Sobretta Brown Shima to Abate Amended Cross Complaint 


This civil action came on for hearing on the motion of the 
complainant, Sobretta Brown Shima, to abate the amended 
cross-complaint filed herein by Jesse S. Shima and, u]j)on 
consideration thereof after argument of counsel, it is this 
10th day of October, 1940, 


ADJUDGED AND ORDERED that the motion be hnd 
the same is hereby overruled. 

It is further ORDERED that all prayers for affirmative 
relief contained in said amended cross-complaint be and the 
same are hereby stricken and the said amended cross-cbm- 
plaint stand as an answer only to the original complaint, 
and that the complainant is hereby given twenty (20) days 
to plead thereto. 


By 


No objection to form. 
VIVIAN O. HILL, 


the Court: 

JENNINGS BAILEY, 

Justice .j 


Attorney for Defendant Jesse S. Shima. 


No objection to form. 

R. E. WELLFORD, 
Attorney for Plaintiff. 


i 

i 

i 

i 
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100 Endorsed: Filed November 13, 1940, Charles E. 
Stewart, Clerk. 

• •••#•*••• 

Motion to Modify Order Enjoining Disbursement of Funds 
on Deposit at Union Trust Company to Credit of Jesse 
S. Shima. 

Now comes the defendant, Jesse S. Shima, and moves the 
Court to modify the order of March 28th, 1939, enjoining 
the disbursement of funds on deposit to his credit at the 
Union Trust Company, so that a sufficient amount thereof 
may be immediately available to him for his own living 
and other expenses, as well as debts he is obligated by law 
to at once pay. 

And for reasons therefor refers to Points & Authorities 
hereto attached. 

VIVIAN 0. HILL, 

Southern Building, 

Attorney for Defendant . 

101 Endorsed: Filed Dec 28 1940 Charles E. Stew¬ 
art, Clerk. 

Shima 

vs. 

Shima. 

Civil Action No. 1921. 

I am satisfied that the plaintiff committed adultery with 
the defendant to the cross complaint Giles. On the other 
hand while it is clear that the defendant husband wished to 
obtain a divorce from his wife the evidence does not show 
connivance on his part, and adultery on the part of the wife 
having been shown she is in no position to claim relief in 
this court. 

As to the validity of the decree of the Mississippi annul- 
ing the former marriage of the plaintiff it seems that the 
Mississippi Courts have general equity jurisdiction to set 



aside a marriage on the ground of duress—See Marsh vs. 
Whittington, 88 Miss. 400. It is true that the defendant to 
the suit in Mississippi, the plaintiff here, was not served 
with process, in Mississippi, or in fact elsewhere—but she 
acquiesced in the decree of annulment, and I think that by 
her remarriage she waived the lack of personal jser- 
vice. 

102 The result is that the complaint should be jdis- 
missed. The husband, not being a resident of j the 
District of Columbia—is not entitled to relief under j the 
cross complaint. 


103 


BAILEY 


Endorsed: Filed Jan 10 1941 Charles E. Stew¬ 
art, Clerk. 


#####*•* 

Findings of Fact and Conclusions of Law 




This cause having come on to be heard on the merits ilpon 
the pleadings and upon the evidence adduced in open court, 
and after the conclusion of the trial, the Court makes land 
files the following findings of fact and conclusions of jaw: 


Findings of Fact 


1. Plaintiff and defendant were married in Chicago, Illi¬ 
nois, on August 13, 1930, and no children were born of this 
marriage. 

2. Plaintiff entered into a prior marriage, on June 16, 
1922, at Alexandria, Virginia, with Charles W. Phillips. 
Said Phillips was alive and residing in Mississippi in| the 
year 1939. 

3. Charles W. Phillips filed a suit in the Chancery Cpurt 
of LeFlore County, Mississippi, asking that his marriage to 
plaintiff be annulled upon the ground of duress practised 
upon him by the father of plaintiff, one Thomas A. Brown; 
and that court, on March 24,1925, entered a decree annulling 
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the marriage between him and Sobretta Brown Phillips on 
that ground. 

4. In said annullment proceedings in LeFlore County, 
Mississippi, the defendant (plaintiff here) was not served 
with process in Mississippi, nor in fact elsewhere except by 
publication, nor did she enter an appearance, nor was she 
represented in said suit, but she and said Phillips agreed 
to have the marriage annulled because they were young and 
were students. 

5. Plaintiff and defendant separated temporarily, amic¬ 
ably, and voluntarily, at Philadelphia, Pennsylvania, on 
February 23, 1938. 

6. Thereafter, on March 14, 1938, plaintiff brought suit 

in this court against defendant Jesse S. Shima, upon 
104 the ground of cruelty and desertion (Equity No. 

66722) which suit was dismissed without prejudice 
in December, 1938, for failure to prosecute. 

7. Plaintiff and defendant resumed marital relations at 
New York City for a short time in May, 1938. 

8. The case at bar was filed on March 6, 1939, upon 
grounds similar to those alleged in Equity No. 66722. 

9. Sobretta Brown Shima, plaintiff, committed adultery 
with the co-respondent Daniel W. Giles, at 1012 R Street, 
N. W., Washington, D. C., on the night of February 13-14, 
1939, without any connivance by defendant in said adultery. 

10. The allegations in the cross-complaint of defendant 
Shima that plaintiff committed adultery with the co-respon¬ 
dent Henry Staves have not been established by the evi¬ 
dence. 

11. Jesse S. Shima had not been domiciled in the District 
of Columbia for more than one year next before the date 
of filing of this complaint. 

Conclusions of Law 

1. The Mississippi court under the law of that state had 
general equity jurisdiction to set aside a marriage upon 
the ground of duress. Plaintiff in the case at bar agreed 
to the annullment rendered March 24, 1925, in Phillips v. 
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Phillips by the Chancery Court of LeFlore County, Missis¬ 
sippi, and she acquiesced therein. By her agreement and 
subsequent marriage to Jesse S. Shima she waived ldck of 
personal service upon her in that proceeding. 

2. It having been shown that the plaintiff Sobretta Brown 
Shima committed adultery, she is in no position to fclaim 
relief in this court, and her complaint should be dismissed. 

3. The allegations in the cross-claim of defendant Shima 
charging adultery between plaintiff and co-respondent 
Henry Staves not having been proved, said cross-claim 
should be dismissed as to said Staves. 

4. The defendant Jesse S. Shima, not having been a j resi¬ 
dent of the District of Columbia for one year prior to jnak- 
ing application for divorce on the ground of adulterjy, is 
not entitled to such divorce under the cross-complaint, j 

5. That the evidence failing to sustain connivance, pro¬ 

curement or entrapment on the part of the defendant, 
105 Jesse S. Shima, to bring about the evidence sustain¬ 
ing the act of adultery between the plaintiff and the 
defendant Giles, the plaintiff’s motion made at the conclu¬ 
sion of the trial to strike all of said testimony and evidence 
in regard to said act of adultery will be overruled. 

6. That a judgment in accordance with these findings! will 
be signed on notice. 

7. All questions of counsel fees, costs and rights of eiither 
party during the time allowed for appeal (should either Side 
desire to appeal) will be decided at the time of submission 
of final judgment. 

j 

By the Court: 

JENNINGS BAILEY 
Justice 


Memorandum 

January 23 - 1941. 

Motion of Plaintiff to Continue Injunction and Alimjony 
During Appeal—filed. 
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106 Endorsed: Filed February 14, 1941, Charles E. 
Stewart, Clerk. 

Shima 

vs. Civil Action No. 1921 

Shima 

I think that the plaintiff is entitled as Counsel fees for 
Mr. Wellford the sum of one thousand dollars in addition 
to the sums already ordered paid. This fee together with 
any unpaid fee in the case of Shima vs. Shima, Civil Ac¬ 
tion No. 6441, should be paid out of the fund impounded in 
the Union Trust Co. and upon payment of these sums and 
the taxable costs of the two cases, the injunction will stand 
dissolved. 

The cause will be referred to the auditor to determine the 
damages if any to which the defendant herein will be en¬ 
titled by reason of the issuance of this injunction. 

BAILEY. 

107 Endorsed: Filed February 27, 1941, Charles E. 
Stewart, Clerk. 

• •••#*#••• 

Judgment Dismissing Complaint , Etc. 

This cause came on to be further heard at this term; and 
thereupon upon consideration thereof, it is this 27th day 
of February, A. D., 1941 adjudged as follows: 

1. That the Complaint of Sobretta Brown Shima, plaintiff 
in this cause, be, and the same hereby is, dismissed, because 
she failed to establish the material allegations set forth 
therein, and because prior to the filing of the same she 
committed adultery with the co-respondent Giles named 
herein. 

2. That the Cross-Complaint of the defendant Jesse S. 
Shima against the co-respondent Henry Staves be, and the 
same hereby is, dismissed because it is not sustained by 
the evidence. 


67 


3. That the plaintiff is hereby allowed counsel fee of 
$1,000.00 for services rendered in this cause by Bichard 
E. Wellford in addition to the sums already paid by the 
defendant for such services, and that the taxable costs in 
this cause be paid by the defendant Jesse S. Shima. 

4. That the above named fee of $1,000.00 and taxable 
costs as well as the counsel fee of $300.00 provided by or¬ 
der of October 11,1940, in the case of Shima v. Shima, Civil 
Action, No. 6441, together with taxable costs therein, shall 
be paid out of the funds of defendant Jesse S. Shima how 
in the custody of the Union Trust Company, 15th and H 
Streets, N. W., Washington, D. C., and said Union Thist 
Company is hereby authorized to make said payments out 

of said funds; and upon payment of said counsel fees 
108 and taxable costs herein referred to, the injunction 
of this court entered March 28,1939, against the! de¬ 
fendant Union Trust Company, as Administrator d. b. h. c. 
t. a., or as substituted trustee of the estate under the will 
of Mary F. Henderson, deceased, or as trustee under agree¬ 
ment of December, 1938, between Henry N. Arnold et al, 
and The Union Trust Company et al, shall stand dissolved 
and shall thenceforth be of no further effect. 

5. That plaintiff’s motion filed January 23, 1941, asking 
that alimony pendente lite and said injunction be continued 
during appeal, be and the same hereby is, overruled. 

6. That the decree entered March 24, 1925, in the Chan¬ 
cery Court of Leflore County, Mississippi, annulling a mar¬ 
riage between Charles W. Phillips, complainant, and |So- 
bretta Phillips, alias Sobretta W. Brown, defendant, there¬ 
in, was valid, and left defendant in the case, Sobretta Phil¬ 
lips, who is the plaintiff in the instant cause, free to eiiter 
into a valid marriage with said Jesse S. Shima at Chicago, 
Illinois, on August 13, 1930. 

7. That the defendant Jesse S. Shima is not entitled to 
a divorce a vinculo matrimonii in this action because he had 
not been a resident of the District of Columbia for the per¬ 
iod of one year next before the application therefor. 


i 

i 
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8. That the matter of ascertaining the amount of dam¬ 
ages, if any, sustained by defendants in this cause by rea¬ 
son of the wrongful or inequitable suing out of said in¬ 
junction, is hereby referred to the Auditor, to determine 
and to report to the Court according to law. 

JENNINGS BAILEY, 

Justice. 

109 Endorsed: Filed February 27, 1941, Charles E. 
Stewart, Clerk. 

• •••#•#••• 

Notice of Appeal 

To Messrs. 

Vivian 0. Hill, attorney for Jesse S. Shima, defendant, 
Geo. E. Hamilton, Jr., attorney for Union Trust Co., de¬ 
fendant, 

Thomas E. Rhodes, attorney for Henry Staves, defendant, 
Joseph D. Malloy, attorney for Daniel Giles, defendant. 

The plaintiff, Sobretta Brown Shima, by her attorney, 
Richard E. Wellford, hereby gives notice to the above 
named parties of her appeal, filed herein on this 27th day 
of February, 1941, to the U. S. Court of Appeals for the 
District of Columbia from so much of the judgment of this 
Court, dated February 27,1941, and filed herein, as follows: 

1. “That the complaint of Sobretta Brown Shima, plain¬ 
tiff in this cause, be and the same hereby is dismissed.” 

2. “That the plaintiff’s motion, filed January 23, 1941, 
asking alimony pendente lite and said injunction be con¬ 
tinued during appeal, be, and the same hereby is, over¬ 
ruled”. 

3. “That the motion of plaintiff made at the conclusion 
of the hearing on the merits to strike all testimony and 
evidence relating to the adultery committed between her 
and the co-respondent Giles, upon the ground of connivance, 
procurement and entrapment by the defendant, Jesse S. 
Shima, be, and the same hereby is, overruled”. 
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4. To all parts of the judgment that dissolved the injunc¬ 
tion heretofore issued herein, denied relief to the plaintiff, 
as demanded in her complaint, or granted any relief to the 
defendant Shima. 

RICHARD E. WELLFORB, 
1427 Eye St., N. W., 

Attorney for Plaintiff. 

110 Endorsed: Filed Mar 5 1941 Charles E. Stewart, 
Clerk. 

• * * * * # * • • • 

Motion to Correct and Resettle Judgment 

Comes now the plaintiff, by her attorney, and moves! the 
Court to correct and resettle the judgment entered herein 
on February 27,1941, and, for reason therefor, shows to| the 
Court as follows: 

1. That the judgment entered herein on February! 27, 
1941, contains material statements not in accordance With 
the findings of fact and conclusions of law as found by I the 
Court. 

2. That the judgment fails to incorporate certain viital 
conclusions of law as were found by the Court. 

3. That the Court can correct or amend a final judgnjent 
in order to make same conform to the findings of fact knd 
conclusions of law. 

RICHARD E. WELLFORD, 
Attorney for Plaintiff . 

1427 Eye St., N. W. 

| 

# # * • * # • * * i * 

i 

112 Final Judgment Resettling Judgment of 

February 27, 1941 

i 

This cause came on for hearing on motion of the plaintiff 
to correct and resettle the judgment entered herein on Fjeb- 
ruary 27, 1941, the answer thereto of Jesse S. Shima the 
defendant, and upon consideration thereof, after argument 
of counsel, it is this 21st day of March, 1941, 


i 
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Ordered: That the judgment entered herein on Febru¬ 
ary 27,1941, be and the same is hereby amended by adding 
thereto the following provision inadvertently omitted there¬ 
from : 

That the motion of plaintiff made at the conclusion of the 
bearing on the merits to strike all testimony and evidence 
relating to the adultery committed between her and the co¬ 
respondent Giles, upon the ground of connivance, procure¬ 
ment and entrapment by the defendant Jesse S. Shima, be 
and the same is hereby overruled. 

JENNINGS BAILEY 
Justice 

113 Endorsed: Filed Mar 21 1941 Charles E. Stew¬ 
art, Clerk. 

• ••*#•*••• 

Order Extending Time to File and Docket Record on 

Appeal 

Upon consideration of the oral motion of counsel for 
plaintiff made in open Court for filing the record on appeal 
and docketing this action in the United States Court of 
Appeals for the District of Columbia, it is this 21st day 
of March, 1941, 

Ordered, 

That the time for the plaintiff and the defendant to file 
their records on appeal in this action and docket same in 
the United States Court of Appeals for the District of 
Columbia be, and the same hereby is, extended to and in¬ 
cluding the 1st day of May, 1941. 

By the Court: 

JENNINGS BAILEY 
Justice 


114 Endorsed: Filed Mar 26 1941 Charles E. Stew¬ 
art, Clerk. 

i 

• * # * # # # # • | • 

Supplemental Notice of Appeal | ' 

To Messrs.: 

Vivian 0. Hill, Attorney for Jesse S. Shima, defendant. 
Geo. E. Hamilton, Jr., Attorney for Union Trust jCo., 
defendant 

Thomas E. Rhodes, Attorney for Henry Staves, defen¬ 
dant. 

Joseph D. Malloy, Attorney for Daniel Giles, defendjant. 
The plaintiff, Sobrctta Brown Shima, by her attorney, 
Richard E. Wellford, hereby gives a further notice to the 
above named parties of her appeal to the United States 
Court of Appeals for the District of Columbia from thej en¬ 
tire judgment entered herein in this cause on February 27, 
1941, as resettled and amended by judgment of Marchj 21, 
1941; except so much of said judgment or resettled judg¬ 
ment as allows to plaintiff costs and counsel fees. 

RICHARD E. WELLFORD,! 

I 

Attorney for Plaintiff, 

1427 Eye St., N. W. 

* * * • * * # # # # 

117 Order Extending Time to File and Docket 

Record, on Appeal 

Upon consideration of the oral motion of counsel for 
plaintiff made in open Court for filiug the record on ap¬ 
peal and docketing this action in the United States Co]urt 
of Appeals for the District of Columbia, it is this 19th day 
of April, 1941, 

Ordered, 

That the time for the plaintiff and the defendant to file 
their records on appeal in this action and docket same; in 
the United States Court of Appeals for the District I of 

i 
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Columbia be, and the same hereby is, extended to and in¬ 
cluding the 27th day of May, 1941. 

By the Court: 

ALFRED A WHEAT, 

Justice 

**••••••*# 

119 Appellant's Narrative Statement of Case 

This was an action for limited divorce on the ground of 
cruelty with alimony, pendente lite, and permanently, also 
asking ne exeat and an injunction against the funds of the 
appellee, Jesse S. Shima, a non-resident Japanese, in the 
hands of the Union Trust Co. of the District of Columbia, 
also named as defendant below and appellee here. 

The appellant, Sobretta Brown Shima, was born in the 
United States and has resided in the District of Columbia 
almost her entire lifetime. 

That the appellee, Jesse S. Shima, whose true name is 
Shokuwan Shimabukuro, is a Japanese and more than a 
year prior to the institution of this action had left his wife in 
the District of Columbia and had established a permanent 
residence in the State of Connecticut. 

That the action was filed on the 6th day of March, 1939. 
That the Court, on the 28th day of March, 1939, signed an 
order of injunction against the withdrawal of the appellee 
Shima’s funds in the hands of the appellee, Union Trust Co. 

That the Court, on the 29th day of April, 1939, issued a 
writ of ne exeat ordering the arrest of the appellee Shima. 
The appellee Shima, being a non-resident, was served by 
publication. 

120 The appellee Shima, without surrendering to the 
Marshal under the writ of ne exeat, moved to quash 

said writ, which motion was overruled. 

The appellee Shima moved to dismiss the action, which 
was overruled, and, on May 2,1939, he filed his answer and 
cross-complaint asking the dismissal of appellant’s action 
and praying for an annulment of his marriage to appellant. 
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The Court, on June 26, 1939, awarded to appellant ali¬ 
mony and counsel fee, pendente lite. 

Appellee Shima surrendered to the Marshal undeif the 
writ of ne exeat in August of 1939. i 

Appellee Shima, after his surrender to the United States 
Marshal, made several motions to quash the writ of ne 
exeat and to dismiss the action, all of which were Over¬ 
ruled, and, after remaining in jail for about five months, he 
deposited a cash bond of $500 and was released. 

The appellee Shima refused to obey the order of July 
26, 1939, directing him to pay $75. a month alimony, pen¬ 
dente lite, and counsel fee of $500. and was, in February, 
1940, sent to jail for contempt of Court. 

Appellee Shima was, on February 29, 1940, by order of 
Court released from jail on purging himself of contempt by 
consenting to the payments as directed by the ordeif of 
June 26, 1939, being paid from his funds under injunction 
at the Union Trust Co. j 

That the action came on for hearing on the merits! on 
June 4th, 5th and 6th, 1940, and the appellant concluded 
her case and rested. 

That the defendant’s defense that no marriage existed 
had been determined by the Court on October 4th, op a 
preliminary hearing and was the “law of this case”. All 
of the evidence offered by defendant in regard to an,al¬ 
leged act of adultery committed by plaintiff w^as, on motion 
of the plaintiff, stricken from the record. This left plain¬ 
tiff’s case as proven, but permitted defendant to file an 
amended cross-complaint asking absolute divorce. 

The action was continued for hearing on the amended an¬ 
swer and cross-complaint to the October term of Court, j 

The appellee Shima filed his amended answer and croks- 
complaint. 

The appellant filed a motion to abate the amended 
121 cross-complaint on the ground that appellee Shima 
had, on April 2, 1940, filed, and there was pendipg 
in this Court, an identical action as was set up in his cross- 
complaint. 
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The Court, in October, 1940, overruled appellant’s motion 
to abate the cross-complaint and struck from the same all 
prayers for affirmation relief and allowed said cross-com¬ 
plaint to stand as an answer only. 

That the final hearing on the appellee’s amended answer 
was heard on the December 4th, 5th and 6th, 1940, and a 
summary statement of the testimony and proceedings of 
the entire trial, both in June and December, 1940, in narra¬ 
tive form, is as follows: 

The defendant in this action, a Japanese, married the 
plaintiff, a colored person, in Chicago in August, 1930; they 
returned to the District of Columbia and lived with the 
plaintiff’s parents at 1214 Linden Street, N. E. That the 
defendant obtained employment with the late Mrs. John B. 
Henderson; that Mrs. Henderson died in June of 1931; that, 
under her last will and testament offered for probate, this 
defendant was bequeathed the sum of $100,000. and there 
was set up a trust fund for his benefit of another $100,000. 
That the defendant compromised his claim against the Hen¬ 
derson estate for the sum of $67,000. That the defendant, 
after Mrs. Henderson’s death and before a settlement was 
finally made with him in December of 1937, would leave his 
wife without notice and stay away for long periods of time; 
that he would leave her with no provision for her support 
and she would have no knowledge as to his whereabouts. 
That, when he returned from some of these frequent ab¬ 
sences and was questioned by the plaintiff as to his where¬ 
abouts, he would become angry, often striking and kicking 
the plaintiff. This was testified to by the plaintiff and cor¬ 
roborated by plaintiff’s father and mother who stated that 
the defendant admitted that he did strike or kick the plain¬ 
tiff, but as Mrs. Brown testified, he said he “did not kick 
her hard”. In fact, the defendant himself, on cross-exam¬ 
ination, stated, in relating a certain incident, that “he 
122 did not remember kicking the plaintiff”. 

That the defendant, in December, 1937, received 
from the Henderson estate, as a partial settlement, the sum 
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of $40,000. That this fact was concealed from the plaintiff 
and was not learned by her until after he left in February, 
1938, when she found a deposit slip among his effects shew¬ 
ing he had deposited with Laidlaw & Co. the sum of $23,000. 

That, the defendant, on or about February 23, 1938, took 
his wife to Philadelphia, leaving her there without funds. 
That a few days thereafter he returned to the Districi of 
Columbia alone and took most of his clothes, telling plain¬ 
tiff’s mother he was leaving for good and was going to the 
State of Connecticut. 

That the plaintiff, not hearing from defendant, returned 
to the District of Columbia and, after hearing what had 
happened, employed one Belford Lawson as her counsel. 
That less than one month thereafter, on about March ;14, 
1938, said Lawson filed a suit in this Court for plaintiff, 
(Equity No. 66722). That no efforts were taken in that 
case to serve the defendant either by publication or other¬ 
wise. That the said Lawson told plaintiff that she would 
have to put up sufficient money to have a marshal goi to 
Connecticut where defendant was living, which the plaintiff 
did, but the said Lawson, according to his own testimony and 
also the testimony of the defendant, made the trip to Con¬ 
necticut himself. That Lawson discussed a property settle¬ 
ment by defendant w r ith plaintiff. That the defendant stated 
that he wanted a divorce and agreed to pay the sum of 
$5,000. by way of settlement. That Lawson returned to the 
District of Columbia and discussed the property settlement 
and the question of obtaining of an absolute divorce with 
defendant’s attorney, John Wattawa, to whom he had behn 
directed by the defendant. That said Wattaw'a and Lawsjon 
discussed ways and means of obtaining an absolute divorce 
in the State of Florida and Nevada, even going so far as to 
contact counsel in at least one of these states. That 
123 the plaintiff, when she learned of this matter, in¬ 
formed said Lawson that she would not obtain a di¬ 
vorce in this manner. Lawson’s testimony was that she first 
agreed to the proposition and then refused. That the plain- 


i 

i 

i 
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tiff, being dissatisfied with her counsel, on June 1, 1938, by 
letter, discharged said Lawson. Lawson, however, contin¬ 
ued to receive from defendant’s counsel, John Wattawa, for 
plaintiff, $50.00 a month, which he never turned over to 
plaintiff and, according to his testimony, he still has. That, 
in December of 1938, this suit was, under the rules, dismissed 
for want of prosecution. That the plaintiff then employed 
other counsel and, on March 6, 1939, the present suit was 
filed asking for a limited divorce on the ground of cruelty, 
naming the Union Trust Company, Trustee under the will 
of the late Mrs. Mary B. Henderson, as defendant, and ask¬ 
ing for an injunction against said Trust Company from 
transferring funds of the defendant to him or his counsel. 
After hearing, the Court granted a temporary injunction 
against the defendant Trust Company from paying out any 
of the defendant Shima’s funds or credits, pendente lite. 

That, although plaintiff’s former counsel, Lawson, had, 
by letter from her, been discharged in June, 1938, which he 
admits, that there had been no service upon the defendant 
by publication or otherwise, and the case had been dismissed 
under the rules for lack of prosecution, the said Lawson, 
without any authority so to do, two days after the present 
suit had been filed, or March 8, 1939, filed in said Equity 
Cause 66722 a motion to have said cause or action rein¬ 
stated, and John Wattawa, then attorney for the defendant, 
signed his name to said motion as consenting thereto. Law- 
son’s testimony in June was that Wattawa called to his at¬ 
tention the new suit being filed and suggested that said 
motion be filed. No evidence was offered by Wattawa to 
explain this unusual situation to the Court. 

The defendant, on cross-examination, in December, stated 
that about one month after Equity #66722 had been 
124 filed in March, 1938, he had been told by the sister-in- 
law of the plaintiff, Mabel Curry Brown, of indis¬ 
cretion between plaintiff and the corespondent Giles. That 
he admits that subsequent thereto, on May 16,1938, he slept 
with plaintiff in New York City. The uncontradicted testi- 


mony of Adrian Loftis was that he went to Connecticut with 
Mrs. Shima in March or April, 1938, in an effort to bring 
about a reconciliation, but that the defendant refused to 
become reconciled and stated that he, the defendant, wanted 
a divorce. Three witnesses testified that defendant had 
said that he could not afford to have the fact known that 
he was married to a colored person, and wanted her to 
divorce him. 

There was testimony in the case that the defendant [in¬ 
tended to leave the country after he obtained all of jhis 
money from the Henderson estate. The fact is that he Was 
not to be found in the District of Columbia by the Marshal 
and publication was had against him, as is required by the 
statute. That a writ of ne exeat was issued against Him 
by this Court and, while same was unserved, he, through !his 
counsel, moved that said writ be quashed which was 
promptly overruled. That the defendant, in appearingj to 
quash said writ also asked that the suit be dismissed apd, 
as this was considered by the Court as a general appear¬ 
ance, he was compelled to answer. He answered the com¬ 
plaint, but still evaded the service of process on writ [of 
ne exeat. It w*as only after notice was served upon His 
counsel in another case to produce him for the purposes:of 
discovery, as is provided by the rules, that he, in about 
August, 1939, surrendered himself to the United Stages 
Marshal and was incarcerated in the District of ColumHia 
jail. | 

That he then made several attempts to quash said wirit 
of ne exeat and to dismiss this suit; failing in these at¬ 
tempts, he deposited with the United States Marshal $500jOO 
in cash and was released, claiming that this was put up by 
a friend. 

125 That, in one effort to obtain his release filed abqut 
November, 1939, he attached his affidavit in which 
he stated that he was pennyless and, referring to the or^er 
of this Court of June 26, 1939, directing him to pay $75.00 
a month as alimony pendente lite and $500.00 counsel fees, 
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stated that he had no funds to comply with this order at 
the time it was made or subsequent thereto. That plaintiff’s 
counsel learned that this was false and had him cited for 
contempt for his failure to obey said order. The matter 
came on for hearing on the rule and plaintiff’s counsel 
produced a check by Laidlaw and Co., New York stock 
brokers, payable to defendant, in the sum of $1097.00, and 
his account at Laidlaw & Co. showing that one day before 
the order of June 26th, directing him to pay alimony and 
counsel fee, he had deposited with said Company 25 shares 
of General Motors stock for sale; that one day after said 
order was signed said stock had been sold, that the check 
to the defendant in the sum of over $1,000.00 was dated on 
June 28,1939, and was endorsed by the defendant and it was 
admitted by defendant to have been received by him. That 
the Court, on this showing, committed the defendant to jail 
for sixty days. 

The defendant admitted an attempt to have the plaintiff 
obtain a divorce from him in Florida or Nevada. Although 
defendant was informed in March, 1938, of his wife’s al¬ 
leged indiscretion with Doctor Giles, or about one month 
after the filing of Equity #66722, he slept with her on May 
16, 1938, but his testimony fails to disclose that he men¬ 
tioned the fact of his information or his suspicions. 

His testimony discloses that he employed the Keystone 
Detective Agency, -with offices on 5th Street, N. W., adjoin¬ 
ing the office of a lawyer by the name of Lacey; that he had 
paid them about $250.00; that he went with them on ten 
or eleven occasions to the home of plaintiff. One detective 
stated that defendant always carried a camera with him 
and that he directed them to get evidence of adultery of 
his wife and to get picture. That he gave them the 
126 names of Dr. Dan Giles and one “Buck”; no other 
description was given of this person “Buck”, nor 
was any evidence introduced in regard to him. The testi¬ 
mony shows that Shima had for years told his wife to go 
out with Dr. Giles and had even forwarded him money to 
take her to the theatre. 



James Parker testified that Sliima, in connection with De¬ 
tective Panneli, had employed him and one Cecil Mackin¬ 
tosh to entrap Mrs. Shima by getting her in a compromising 
position in order that he could obtain the necessary j evi¬ 
dence for a divorce. Parker stated he did not know Mrs. 
Shima and, with Mrs. Mackintosh, he endeavored to contact 
her without success; that he and Mrs. Mackintosh were ^aid 
a small sum of money and dismissed. 

Parker did not know the plaintiff, but the defendant! ad¬ 
mitted that he knew Parker. Parker’s testimony, whichjhad 
been stricken out in June before the corespondents were 
brought in as defendants, was re-admitted by stipulation 
in December. That Parker, on taking the stand in Decem¬ 
ber, stated that the defendant had threatened to pre$s a 
perjury charge against him if he again testified. 

Dr. Giles testified that Lacey called him by telephone and 
asked him to get plaintiff and go to a party. That Giles 
learned that plaintiff was going to church and so informed 
Lacey and Lacey suggested they go after church. That 
plaintiff testified she did go to church with a Mrs. Pye and 
returned to her house on 13th Street, N. E. after chuirch. 
That Mrs. Pye’s absence at the trial in December was! ex¬ 
plained by her being seriously ill in a hospital. That Dr. 
Giles and Lacey called at the 13th Street address for ISjlrs. 
Shima about 9:30 P. M.; that Mrs. Pye wanted to go along, 
but was told that the party was made up. That Dr. Giles, 
plaintiff and Lacey drove in Lacey’s auto to some address 
in the ten hundred block on R Street, N. W. That they 
arrived about ten or ten-thirty P. M. That plaintiff Vas 
introduced to a Mrs. Neil who lived there. That Lacey had 
some Cream of Kentucky whiskey and plaintiff stated that 
she had not had any dinner and was immediately 
127 provided with some food by Mrs. Neil. That, after 
dinner, she informed Lacey that she did not drink 
Cream of Kentucky whiskey, and Lacey left the premises 
staying about one-half or three-quarters of an hour, wheij he 
returned with a pint of Segrams whiskey and some gin. 
That plaintiff and Dr. Giles drank some of the whiskey, tjhat 
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Lacey and Neil drank only gin. That plaintiff complained 
of feeling ill and was told by Mrs. Neil to lie down. That 
plaintiff has only a vague recollection of what happened 
thereafter, which was that many people were running about 
the house and she was carried home by Lacey. That she 
was sick for about one week thereafter and in bed most of 
the time. That her mother corroborated this testimony 
about plaintiff’s sickness. That the corespondent Giles did 
not even remember being carried home. 

The detectives Pannell, Wallace and Nash, with offices ad¬ 
joining that of Lacey, testified they had trailed Lacey’s 
car from the 13th Street address. It is not shown how they 
knew that the plaintiff would return from church to the 
13th Street address as this was not her home, nor was there 
any testimony, that they followed her to and from church. 
The detectives arrived at the R Street house about ten or 
ten-thirty o’clock and one detective stated that he at once 
went for the photographer, another testified he went about 
one-thirty A. M. The witness who claims to have taken 
the picture wrorked at a moving picture theatre and said 
that a man came for him whom he did not know and told 
him to come with him, that he turned his duties of taking 
tickets over to someone else and went along, that he walked 
about six blocks to the house on R Street and, when asked 
what he talked about with his companion, he stated not a 
word was spoken. He had his camera with him when this 
detective came to the theatre for him. 

All of defendant’s witnesses testified that, at the time the 
alleged pictures were taken, there was present detectives 
Pannell, Wallace and Nash, Lacey, Mrs. Neil and the janitor, 
and the persons in bed at the time together were the 
128 appellant and one Daniel Giles. Lacey, the attorney 
who took Giles with appellant to the address admitted 
he and Giles had been friends since boyhood. One of the 
detectives, “Wallace”, stated he was a special officer of the 
Metropolitan Police Department and that he knew’ that 
adultery was a felony under the U. S. Code, but he made 
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no arrest. One of the other detectives testified thajt he 
worked on this job for Pannell but he had no recollection 
of the amount of time he put in nor what amount he!had 
been paid. 

Mrs. Neil testified she was in another room with L&cev 
and that Lacey was undressed. This Lacey denied, staging 
that he was at all times in the dining room fully clothed. 
He also gave testimony that the plaintiff and Giles left: the 
room and were gone for about three-quarters of an hour, 
that he did not know where they had gone nor did he j try 
to find out, although he was waiting to take them homej 

All of the defendant’s witnesses placed Lacey at the 
scene when the alleged pictures were taken, but they re¬ 
fused to call him as a witness, although his counsel knew 
he was in the hall and available. The testimony of Lalcey 
was obtained by the Court calling him as a witness. 

That, just seven days after this occurrence, namely; on 
February 21,1939, the defendant wrote a letter to one Lloyd 
Fleming, a friend of his, in regard thereto. That the defen¬ 
dant admitted writing this letter. That said Fleming testi¬ 
fied that, after he received this letter, he went to see Ithe 
plaintiff and informed her that her husband had damaging 
pictures in regard to her that had been taken on R Stijeet 
and, unless she dismissed her suit, he would expose her 
and ruin her reputation. That this letter was taken from 
said Fleming by the plaintiff. The testimony shows that 
the defendant, in company with two detectives, called at the 
home of plaintiff one Sunday in March, 1939, when no <jme 
was home but Mr. Brown, father of the plaintiff, and Mr. 

Brown testified that the defendant told him that, un- 
129 less he caused his suit to be dismissed, he and his 
daughter would be disgraced. 

That the plaintiff, upon the advice of her counsel, ire- 
ported the whole affair to the U. S. District District Attor¬ 
ney’s office. That defendant’s counsel, upon cross-exami¬ 
nation of plaintiff, asked if she would consent to the record 
of this report in the U. S. Attorney’s office being produced 
at the trial, to which she replied that she would. Counsel 
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for defendant failed to produce said report, although the 
same was available. 

The defendant, on cross-examination in December, ad¬ 
mitted that he wanted a divorce from the plaintiff and, on 
the ground of adultery, and that he hired his detectives for 
that purpose. That he married plaintiff under an assumed 
named and that he was ashamed to have the fact known that 
he was married to a colored person. 

That defendant, through his counsel, plaintiff’s counsel 
and her brother-in-law, tried to induce plaintiff to obtain a 
divorce from him in Nevada or Florida. 

That defendant, failing in his efforts to get plaintiff to 
divorce him, employed detectives and informed them to get 
evidence of adultery against his wife and, according to the 
witness Parker, said he would pay any price for this evi¬ 
dence. 

Parker testified that there was a meeting at the detec¬ 
tives ’ office; present were Shima, Pannell and himself; that 
Shima went with Parker to a location on U St., N. W., where 
it was agreed that Mrs. Shima would be taken. Parker 
stated that Shima asked him to testify falsely against Mrs. 
Shima and he would be paid well. 

That defendant went with the detectives to the vicinity 
near the house of plaintiff about ten or twelve times. That 
he told them to get pictures of plaintiff. 

That the Court, in its finding of fact, found that the de¬ 
fendant Shima wanted to get a divorce from the plaintiff. 

That the plaintiff testified that she was called by Giles 
to go to a Valentine party and she refused because 
130 she was going to church, that Giles asked her to go 
after church, that she agreed and about 9:30 P.M., 
on February 14, 1939, Giles and a lawyer by the name of 
Lacey came for her at an address on 13th St., N. E. That 
she had never met Lacey before, nor had she ever been to 
the address where she was taken on K St., N. W. 

That she did not know the woman who lived at the R St. 
address. That she was given food and remembers taking 
one drink of whiskey which was supplied by Lacey. That 
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her last distinct recollection was of feeling ill and thai the 
woman at the R St. address told her to lie down ini one 
of the bedrooms. The plaintiff has no definite recollection 
of what occurred thereafter at that address. That she jwas 
ill and confined to her bed for about one week thereafter, 
which fact was corroborated by her mother. 

She admitted being at the R St., home, but denied com¬ 
mitting the act of adultery. 

Daniel Giles testified he had known Lacey since childhood 
but had not seen him for quite a while, that Lacey called 
him and asked him to get Mrs. Shima to go on a party, that, 
when he told Lacey that Mrs. Shima was going to church 
and could not go, Lacey insisted that he get her after church 
and they would then go. That the Mrs. Pve who wa? at 
church with Mrs. Shima wanted to go, but was told the p^rty 
was made up. 

Lacey’s office adjoins that of the Keystone Detective 
Agency which was employed by Shima. 

That Giles testified that they arrived about 10:00 Pj.M. 
and, after having something to eat, he took one drinkj of 
whiskey that Lacey had produced and be stated that the last 
lie remembered was sitting down on a couch. That he did 
not remember being taken home and that he awakened the 
next day in his dental chair at his office with no recollection 
as to how he got there, or what had happened the night 
before. 

Giles admitted being at the home on R St., but denied 
committing adultery with plaintiff. 

131 The defendant was a non-resident of the District 
of Columbia at the time of the injunction agaipst 
the withdrawal of his credits located in the District of Co¬ 
lumbia. 

That defendant, subsequent to the issuance of the injunc¬ 
tion consented to the same remaining in full force and effect. 

That, at the conclusion of the hearing, the plaintiff moted 
the Court to strike all of the testimony offered by the de¬ 
fendant in regard to the alleged acts of adultery by plain¬ 
tiff, on the ground that the said evidence and testimony was 
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brought about by the connivance, procurement and entrap¬ 
ment on the part of the defendant Shima. 

That the Court, at the conclusion of the trial on Decem¬ 
ber 6th, called for a brief from the defendant on the ques¬ 
tion of connivance procurement and entrapment, with copy 
to be furnished to plaintiff. 

The Court made its memoranda opinion on December 28, 

1940, and the orders that followed, as shown by the record. 
The above narrative is the substance of all of the material 

evidence offered at the hearing. 

RICHARD E. WELLFORD, 
Attorney for Plaintiff, 

1427 Eye St., N. W. 

Copy of the above, with Appellant’s Designation of Rec¬ 
ord, served on Vivian 0. Hill, Esq., Southern Building, and 
Geo. E. Hamilton, Jr., Esq., Union Trust Bldg., by deliver¬ 
ing same to their respective offices on the 17th day of May, 

1941. 

RICHARD E. WELLFORD, 
1427 Eye St., N. W. 

132 Endorsed: Filed May 17 1941 Charles E. Stewart, 
Clerk 

• ••*#•*•*• 

Points Relied on by Appellant on Appeal 

1. The appellant’s complaint stated a good cause of ac¬ 
tion for limited divorce and the testimony and evidence 
offered and received at the hearing were sufficient to grant 
her the relief prayed therein and the Court erred in dis¬ 
missing her complaint. 

2. That the appellee, in September, 1939, moved to dis¬ 
miss the complaint on the pleadings, with supporting affi¬ 
davit, on the ground that no valid marriage then existed 
Detween appellant and appellee. This motion was heard on 
the pleadings and affidavits, as is provided by the rules and, 
on October 4, 1939, the same was overruled. 
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Therefore, the question of no marriage between appel¬ 
lant and appellee, as was set up in appellee’s answer; was, 
on October 4,1939, decided adversely to him and said jjudg- 
ment became the law of this case and was no longer avail¬ 
able during the trial. 

3. That appellee’s only remaining defense undef his 
pleadings and testimony, was an alleged act of adultery, 
all of which evidence and testimony offered was stricken 
by the Court on motion of the appellant, as being improp¬ 
erly admitted. 

4. Appellant, at the June hearing, had established a prima 
facie case when the appellee was permitted to file an 
amended cross-complaint. 

5. That the Court should have granted the appellant’s 
motion to abate the appellee’s amended cross-complaiijit as 
it was admitted by appellee that there was, at the time isaid 
amended cross-complaint was filed, an identical suit pend¬ 
ing in the same Court in another action between the 

133 same parties making the same allegations and asking 
the same relief. 

6. That all of the testimonv and evidence offered b\i the 

•> * I 

appellee as to the alleged adultery of appellant, which |was 
received over the objections of appellant, was brought about 
by the connivance, procurement and entrapment on the part 
of the appellee and the motion of the appellant made at the 
conclusion of the trial to strike all of said evidence and jtes- 
timonv should have been granted. 

7. That the testimony and evidence offered by the appel¬ 
lee was insufficient to defeat the prima facie case which jhad 
been established by the appellant. 

8. The appellee was a non-resident and the injunction is¬ 
sued by the lower Court against the withdrawal of his cred¬ 
its in the District of Columbia was properly issued. 

9. The appellee, on several occasions, as is shown by the 
record, consented that the injunction should remain in full 
force and effect against his credits and, therefore, pas 
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waived any right he might have had to claim damages grow¬ 
ing out of said injunction. 

RICHARD E. WELLFORD, 
Attorney for Appellant, 

1427 Eye St., N. W. 

#***#••*•• 

143 Exhibit B 

Order 

On consideration of appellant’s motion for suit money 
to prosecute appeal and defend cross-appeal, and the objec¬ 
tions thereto, it is Ordered by the Court that appellee Jesse 
S. Shima be, and he is hereby, ordered and directed to pay 
to counsel for appellant herein the sum of $300.00 to enable 
her to pay the cost of preparing the record on her appeal 
in the lower court (estimated at $100.00) and to enable her 
to print her brief, including appendix in this Court (esti¬ 
mated at $200.00). 

Since Rule 75(b), F. R. C. P., required appellant on the 
cross-appeal, Jesse S. Shima, to file two copies of such addi¬ 
tional parts of the reporter’s transcript as the appellee on 
the cross-appeal may need, the additional relief requested 
herein is denied. 

It is Further Ordered by the Court that the order entered 
herein on March 5, 1941, be, and it is hereby, modified so 
as to permit appellee Jesse S. Shima to withdraw from the 
funds to his credit with the defendant Union Trust Com¬ 
pany an additional sum of $300.00. 

Dated May 8,1941. 

Per Curiam. 

146 Order Overruling Motion to Compel Appellant Jesse 
S. Shima to File Two Copies of Stenographic Re¬ 
port. 

This cause having come on for hearing upon motion of 
plaintiff and cross-appellee, Sobretta Brown Shima, to re¬ 
quire the defendant and cross-appellant, Jesse S. Shima, to 
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file with the Clerk of this Court two copies of the steno¬ 
graphic report of the hearing in this action on June 4th, 
5th, and 6th, and December 4th, 5th, and 6th, 1940; and after 
argument of counsel, and upon consideration thereof, 'it is 
this 9th day of June, 1941, 

I 

ORDERED that said Motion be, and it hereby is, oiver- 
ruled. 

JENNINGS BAILEY 
Justice. 

• # * * * « # * # • 

153 Order Allowing Transmission of Original Exhibits to 
Court of Appeals in Lieu of Copies 

This cause came on for hearing on the motion of the de¬ 
fendant, Jesse S. Shima, for permission to transmit orig¬ 
inal exhibits to the United States Court of Appeals ivith 
the record in lieu of copies and, upon consideration thereof, 
it is this 2nd day of July, 1941, 

Ordered, that the Clerk of this Court be, and he is herjebv, 
instructed to transmit to the United States Court of i Ap¬ 
peals, with the record on appeal in lieu of copies, all prig- 
inal exhibits of both plaintiff and defendant which have been 
designated or counter-designated by either party hereiji. 

By the Court: 

JENNINGS BAILEY, ! 

Justice. 
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159 United States Court of Appeals for the District of 

Columbia Filed May 311941 Joseph W. Stewart, 
Clerk 

United States Court of Appeals for the District of Columbia 

April Term, 1941. 

No. 7841. 

Civil Action No. 1921. 

Filed Oct 8 1941 Charles E. Stewart, Clerk 

Sobretta Brown Shima, Appellant, 
vs. 

Jesse S. Shima et al. 

On consideration of the petition for extension of time to 
tile the record in the above-entitled cause, It is ordered by 
the Court that the time be, and it is hereby, extended to and 
including July 1, 1941. 

Per MR. CHIEF JUSTICE GRONER, 
May 31, 1941. 

160 United States Court oi Appeals for the District of 

Columbia Filed June 23 1941 Joseph W. Stewart 
Clerk 

United States Court of Appeals for the District of Columbia 

April Term, 1941. 

7841 

Filed Oct. 8,1941 Charles E. Stewart, Clerk 

Sobretta Brown Shima, Appellant , 
vs. 

Jesse S. Shima et al. 

Order 

On consideration of appellee’s motion filed herein May 9, 
1941, for leave to file an answer to appellant’s reply to ap¬ 
pellee’s answer to motion for suit money on appeal, and 


I 

i 
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the Court being of the view that the matter set forth in the 
proposed answer would not warrant a modification of its 
order of May 8, 1941, relative to suit money, it is ordered 
by the Court that the motion be, and it is hereby, deniejl. 

On consideration of appellant’s motion filed June 16,1941, 
to adjudge appellee in contempt for failure to comply with 
the order of May 8, 1941, it is ordered that the motion be, 
and it is hereby, denied, but that appellee within 10 days 
hereof pay to appellant the sum of $300 ordered to be jj)aid 
by said order of May 8, 1941. 

It is further ordered that appellant’s prayer to extend the 
time for docketing the record herein until August 1, 1941, 
be, and it is hereby granted. 

PER CURIAM. 

Dated June 23, 1941 

161 Filed Oct 8 1941 Charles E. Stewart, Clerk 

| 

United States Court of Appeals for the District of Columbia 

April Term, 1941. 

No. 7841. 

Sobretta Brown Shima, Appellant, 
vs. 

Jesse S. Shima et al. 

No. 1921 Civil Action 

i 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered 1 by 
the Court that the time be, and it is hereby, extended to and 
including October 20, 1941. 

Per MR. CHIEF JUSTICE GRON^R, 
August 1, 1941. 

• • * • # * # • • i • 
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167 Filed Oct 13 1941 Charles E. Stewart, Clerk 

Motion to Compel Plaintiff-Appellant to Substitute Testi¬ 
mony in Question and Answer Form for All of Her 
Narrative Statement 

Comes now the defendant-appellee, Jesse S. Shima, and 
moves that plaintiff-appellant be compelled to substitute 
testimony in question and answer form for all of her Nar¬ 
rative Statement filed with her Designation of Record, May 
17, 1941, and that said Narrative Statement be stricken 
from said Designation of Record, the Defendant-Appellee 
having required such substitution in his Counter-Designa¬ 
tion of Record filed May 24, 1941, because dissatisfied with 
said Narrative Statement. 

Points and Authorities attached. 

JOHN WATTAWA 
1317 F Street, N. W. 
Washington, D. C. 

VIVIAN 0. HILL 
624 Southern Building 
Washington, D. C. 

Attorneys for defendant Jesse S. 
Shima ( Appellee ) 


169 United States Court of Appeals for the 

District of Columbia 

October Term, 1941. 

No. 7841. 

No. 1921 Civil Action. 

Sobretta Brown Shima, Appellant , 

v. 

Jesse S. Shima et al. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
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the Court that the time be, and it is hereby, extended to and 
including November 20,1941. 

Per Mr. Chief Justice Groner, October 23,1941. 

• • • • * • • * 

171 Order Overruling Motion of Defendant-Appellee 
Shima to Substitute Question and Answer Form 
for Plaintiff - Appellant’s Narrative Statement. 

This action came on for hearing on the motion of the de¬ 
fendant-appellee Jesse S. Shima to compel plaintiff-appel- 
lant to substitute question and answer form for her narra¬ 
tive statement designated and filed herein May 17, 1941, 
and, upon consideration thereof, after argument of counsel, 
it is this 28 day of October, 1941. 

ORDERED, that the motion be, and the same is hereby, 
overruled. 

By the Court: 

JENNINGS BAILEY j 
Justice 
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IK THE JlSTRUT JCURT OF THE UNITED STATES 
FOR THE DISTRICT Cl- COLUMBIA 


SOBRETTA SROTC SHIMA, 


▼a. 




Plaintiff ) 

) 


: ' v 
'X 


% 


Civil Action No. 1921 




JESSE S. SHIVA, 


) 

) 

Defendant ) 


‘ EXHIBIT OF CROSS-APPELLEE. SOBRSTTA BRC-N SHIKA 


Certificate of Secretary of State for the State of Connec¬ 
ticut showing defendant* residence in tfcrt State in Kerch, 1939, 
in evidence as plaintiff’s Exhibit #3; 

This exhibit being #18 in the counter-designation of Sobrette 
Brown Shloa, cross-appellee herein. 
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FOB THE DlSTBICT OF COLUMBIA. 


No. 7841. 


SOBRETTA BROWN SHIMA, Appellant, j 

v. 

JESSE S. SHIMA, ET AL., Appellees. 


BRIEF FOR APPELLEE JESSE S. SHIMA. 


Pursuant to permission granted in this Court’s 6rder 
herein, dated January 23, 1942, appellee filed on January 
31, 1942, with the Clerk of this Court, a transcript or pro¬ 
ceedings had in the District Court. 

This order also allows the parties to refer to such testi¬ 
mony in their briefs, without being required to print the 
same in the appendices to their briefs. 

When referring in this brief to pages in the record on 
appeal, which was filed and docketed November 19, J1941, 
appellee will use the abbreviation Tr. When referring to 
pages in the above transcript filed January 31, 1942, he will 
use the abbreviation Rep. Tr. (Reporter’s Transcript). 
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STATEMENT OF THE CASE. 

As appellant’s Statement of the Case is incomplete and 
inaccurate, it is deemed desirable to make the following 
Counter-Statement: 

Appellee was born in Japan, his family name there being 
Shima or Shimabuku or Shimabukuro, and his first name 
Shokan (Rep. Tr. 7, 59, 60). He left Japan in 1914, at the 
age of 12 or 13, going to Honolulu where he was baptized in 
the Christian faith, and given the name of Jesse S. Shima 
which he has since used (Rep. Tr. 7, 167,185, 186). He en¬ 
tered continental United States through New York in 1924, 
and, with the exception of brief absences, has since resided 
in Washington, D. C. (Rep. Tr. 7). 

In June, 1930, appellee and Thomas A. Brown, Jr., brother 
of appellant, arranged a trip by automobile to California, 
but on the date of departure the brother changed his mind, 
and his sister (appellant) went as far as New Orleans with 
appellee (Rep. Tr. 131). From there he went on to Cali¬ 
fornia, where she later wrote him suggesting that she join 
him there (Rep. Tr. 186). He tried to dissuade her, but she 
came on nevertheless, and then they started back East to¬ 
gether (Rep. Tr. 186). Upon reaching Chicago, appellant 
demanded that appellee marry her, and threatened him with 
arrest if he did not, because he had “carried her practically 
all over the United States” (Rep. Tr. 131). So, August 13, 
1930, they were married at Chicago. Appellee did not know 
at that time that she had been married previously at Alex¬ 
andria, Virginia, June 16, 1922. (Rep. Tr. 131, 168). They 
then returned to the District of Columbia where, excepting 
some intervals, they lived together as man and wife until 
February 23,1938 (Rep. Tr. 8, 9,132). 

Appellee received $28,000 in cash from the Henderson 
Estate in early December, 1937 (Rep. Tr. 14, 150). Ap¬ 
pellant and her family knew in advance that he was to get 
this money (Rep. Tr. 150,151), and the very day that he re¬ 
ceived it, he told her about it (Rep. Tr. 151). Her father, 
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Thomas A. Brown, knew about it on December 9, 193|r, ac¬ 
cording to bis own testimony (Rep. Tr. 72). 

Thereafter, from this money, appellee loaned appellant’s 
father $139.00, part of which was for the latter’s son-iii-law 
(Defendant’s Exhibit 12; Rep. Tr. 68, 72); purchased & new 
Buick automobile at a cost of $1,178.00 (Rep. Tr. 151,152); 
gave appellant $300.00, her mother $100.00, and her father a 
new overcoat, at Christmas, 1937, (Rep. Tr. 152); loaned her 
said brother $500.00, which has never been repaid (Defend¬ 
ant’s Exhibit 17, Rep. Tr. 163). Appellee also paid $1^0.00 
on account to an architect for preparation of plansj and 
specifications for a home here for himself and appellant 
(Defendant’s Exhibits 1,16; Rep. Tr. 31,153, 256), she and 
her family participating in its planning (Rep. Tr. 154), 
which was to cost about $18,000 (Rep. Tr. 179), and be 
placed in her name (Rep. Tr. 161,162). A site was selected, 
and title search instituted (Rep. Tr. 160, 161, 257). |3uch 
home plans were active until appellant’s first divorce suit 
was filed against appellee, March 14, 1938, when they ^were 
dropped, on that account (Rep. Tr. 179, 257). 

On February 23, 1938, appellant and appellee left Wash¬ 
ington for Philadelphia in his new T Buick automobile, s]ie to 
visit friends there, and thereafter to go to Atlantic City for 
pleasure, and he to be en route to Stamford, Connecticut, in 
connection with prospective investment in the restaurant 
business there (Rep. Tr. 114, 132). They had dinner to¬ 
gether at Philadelphia with one of appellant’s friends tjiere, 
and later that evening appellee left, telling appellant wthere 
he was going, and giving her a check for $20.00 in addition 
to $40.00 cash which he had given her that morning as jthey 
■were leaving Washington; and they parted in Philadephia 
as the best of friends (Rep. Tr. 132, 133, 258, 40, 53). j 

After his arrival at Stamford, appellee concluded a lease 
for premises there which he was then informed wouljd be 
placed at his disposition for restaurant purposes on March 
1,1938 (Rep. Tr. 133). He then returned to Washington to 
obtain finances for the required building alterations and re¬ 
construction (Rep. Tr. 133, 134, 137), stopping by i 1214 



4 


Linden Street, N. E., the home of appellant’s parents, to ob¬ 
tain some of his clothes (Rep. Tr. 136), finding only her 
mother there. The mother demanded to know what he was 
going to do about money for her son (appellant’s said 
brother) who was then preparing to practice medicine; and 
when appellee replied that he had first to get his own busi¬ 
ness under way, and also to build a home for himself and 
appellant, the mother angrily insisted that he get her son 
started, and that the home could be built later. Appellee ob¬ 
jected, and bade her goodbye, stating that he would be back 
when the restaurant construction work was completed, and 
he left for Stamford (Rep. Tr. 134,135). 

Back in Stamford, appellee endeavored to reach appel¬ 
lant by letter and telegram at Philadelphia, and then by 
telephone at Atlantic City and at Washington; and at the 
latter city her mother answered that she did not know ap¬ 
pellant’s whereabouts, and hung up (Rep. Tr. 141,142,143). 

March 10,1938, appellee at Stamford sent appellant at her 
previously indicated Atlantic City address, check for $20.00 
which she received there but did not cash until about March 
17, 1938, upon her return to Washington (Defendant’s Ex¬ 
hibit 6; Rep. Tr. 37, 146). 

March 14,1938, appellee sent appellant’s father at Wash¬ 
ington check for $30.00 (Rep. Tr. 71). Check for $15.00, 
which appellee had given appellant February 7, 1938, at 
Washington, D. C. was not cashed by her until March 12, 
1938, upon her return to Washington (Defendant’s Exhibit 
5; Rep. Tr. 36). 

March 14,1938, appellant filed her first divorce suit in the 
District Court (Equity No. 66722), of which appellee had 
first knowledge when he was visited very shortly thereafter 
by appellant’s then counsel, Mr. Lawson, and the news sur¬ 
prised and shocked appellee. Her counsel suggested a prop¬ 
erty settlement, which appellee declined, and referred him 
to his attorney in the Henderson Estate matter at Washing¬ 
ton (Rep. Tr. 137-141). 

After appellant’s counsel had interviewed appellee, and 
also a Mrs. Mabel Brown in New York, and had otherwise 
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investigated, he conferred with appellant, and intimated 
that she did not have a case; but she insisted upon continuing 
the suit, saying she needed money (Rep. Tr. 210). ShC had 
previously named to her said attorney $10,000 or $15,00() for 
a settlement (Rep. Tr. 211). Her said counsel then went to 
see appellee’s said counsel, and after some negotiation, ap¬ 
pellee agreed to appellant’s proposition for a property set¬ 
tlement of $5,000 in the event that a valid divorce should be 
granted. But after appellee had accepted her proposition, 
she changed her mind (Rep. Tr. 221). 

Later, March 26,1938, appellant wrote appellee at Stam¬ 
ford demanding $10,000.00 as a settlement (Defendant’^ Ex¬ 
hibit 10; Rep. Tr. 48,49,167). Receiving no reply, appellant, 
in April, 1938, accompanied by her brother-in-law, vibited 
appellee at Stamford, and renewed this demand, whiclji ap¬ 
pellee declined (Rep. Tr. 86,150). 

May 16,1938, at appellant’s own request, the parties met 
in New York City, and agreed to a reconciliation, and (slept 
over night together. Appellee on that occasion gave appel¬ 
lant check for $25.00 which she cashed (Defendant’s Exnibit 
7; Rep. Tr. 37, 146, 147, 148). However, appellant termi¬ 
nated such reconciliation, without any just cause (Reji. Tr. 
149, 303). 

May 31,1938, appellee sent appellant at Washington check 
for $100.00 which she cashed and used (Defendant’s Exhibit 
8 ; Rep. Tr. 37, 38). 

In March, 1938, after the aforementioned divorce suit had 
been filed, appellee had been informed that appellant would 
bear watching (Rep. Tr. 270), and finally in October, 1938, 
he employed detectives to observe her movements (Repl. Tr. 
266, 267). 

December 6, 1938, said divorce suit filed March 14, 1938, 
was dismissed without prejudice for lack of prosecutiop. A 
motion to reinstate was thereafter filed by Mr. Lawson^ and 
a few months later the suit was again dismissed without 
prejudice, for the same reason (Rep. Tr. 218, 219, 220). 

On the night of February 13-14,1939, appellant committed 
adultery at 1012 R Street, N. W. with Daniel W. Giles,; (Tr. 
104). 
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About three weeks later, namely, on March 6,1939, appel¬ 
lant filed the instant (and second) divorce proceeding. 

March 28, 1939, before service of her Complaint in said 
second proceeding was effected upon the appellee, appellant 
obtained an injunction, with bond of $5,000.00, against the 
withdrawal of any of appellee’s funds or credits with appel¬ 
lee Union Trust Company (Tr. 20). 

April 29, 1939, still before said service was effected, she 
procured a ne exeat against appellee with release bond of 
$500.00 (Tr. 21), although at that time his cash and credits 
with the Union Trust Company, so enjoined, totalled about 
$30,000.00. 

May 2, 1939, appellee filed his Answer (Tr. 22-38). 

May 16,1939, appellant filed Reply to appellee’s Answer 
(Tr. 40-45); and on May 18, 1939, appellee filed Answer to 
appellant’s said Reply (Tr. 46-56). 

May 16, 1939, appellant moved for alimony, costs, and 
counsel fee, pendente lite (Tr. 39), which were awarded 
June 26, 1939 (Tr. 66). 

Appellee invested about $22,000.00 in the Stamford res¬ 
taurant business (Rep. Tr. 178). Eventually he lost the en¬ 
tire investment, due largely to this un„ust litigation (Rep. 
Tr. 179, 62). By reason thereof, and of the enjoining of his 
said funds and credits, he was unable to supply the ne exeat 
bond; and, accordingly, on August 15,1939, he surrendered, 
and was obliged to remain incarcerated from that date until 
January 22,1940, when a Mrs. Yamasaki, American citizen, 
Washington, D. C., elderly widow, posted bond, having 
mortgaged her small home here to raise the funds. Prior to 
(Tr. 57, 70), and also after (Tr. 78), the beginning of said 
incarceration he moved to have the ne exeat vacated, but ap¬ 
pellant strongly opposed, although said injunction was still 
in effect, and the motions were denied (Tr. 61, 79). 

By reason of appellee’s continued difficult financial posi¬ 
tion, for the aforementioned causes, arrears accrued under 
said order for counsel fees and alimony pendente lite; and 
quite promptly after his said release on January 22, 
1940, appellant moved to have him adjudged in contempt 
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for said arrears (Tr. 80). At the hearing his counsel im¬ 
plored the Court to modify said injunction sufficiently io al¬ 
low said arrears to be paid from the enjoined funds, but 
appellant’s counsel strenuously opposed, and as appellee 
had no other funds, he was adjudged in contempt February 
16, 1940, and sentenced to sixty days (Tr. 81). However, 
February 29,1940, without any initiative by his counsel, an 
order was entered allowing, as its first paragraph shows, the 
very thing which he had so earnestly sought at said heating, 
namely, the modification of the injunction for the above men¬ 
tioned purpose (Tr. 82, S3); and thereupon the arrears jwere 
so paid, with interest as was demanded (Tr. 84, 85)J and 
appellee was declared purged of contempt, and again re¬ 
leased (Tr. 83). 

In connection with a motion in late 1939 to quash; said 
ne exeat , and while he was incarcerated under it, appellee 
made a sworn statement which appellant’s present counsel 
claimed was untrue, but which in reality was true (Rep. Tr. 
172-178); and in May, 1940, appellant’s counsel sought to 
have appellee indicted for perjury (Tr. 92). Prior thereto, 
on March 5, 1939, upon the suggestion of appellant’s 
said counsel, Thomas A. Brown, appellant’s father, had,'filed 
unjustified charges of blackmail against appellee (Rep. Tr. 
63, 75, 199), and appellant filed therewith a statement as 
complaining witness (Rep. Tr. 197, 198, 199). 

Trial in this cause took place June 4, 5, and 6, 1940; and 
December 4, 5, and 6, 1940, before Mr. Justice Bailey, who 
rendered his Memorandum Opinion December 28,1940 (Tr. 
101, 102), and his Findings and Conclusions January 10, 
1941, (Tr. 103, 104, 105). Final Judgment was entered 
February 27, 1941, dismissing appellant’s Complaint be¬ 
cause “she failed to establish the material allegations set 
forth therein, and because prior to the filing of the same she 
committed adultery with the co-respondent Giles n£med 
herein” (Tr. 107,108). 
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SUMMARY OF ARGUMENT. 

For convenience of reference, appellee’s argument fol¬ 
lows, ad seriatim, the Points as set out in appellant’s brief. 

Appellant failed to establish the material allegations in 
her Complaint of cruelty, failure to support, and desertion; 
and the preponderance of evidence is to the contrary. 

She and the co-respondent Giles committed adultery about 
three weeks before she filed this suit. Although denying 
such adultery in her testimony, she in effect admits it by 
asserting connivance, which, however, is unsupported. She 
and Giles had consorted clandestinely, and had planned to 
marry upon her divorce from appellee, so shown by testi¬ 
mony, by her repeated demands for large cash settlements, 
by her refusal to acquiesce in appellee’s plans for their home, 
and by her refusal to effect a reconciliation to which appellee 
was agreeable despite her unjustified divorce suit. 

Having received reports of her misconduct with Giles, 
appellee began finally to observe her movements as a meas¬ 
ure of self protection, in view of her rejection of the pro¬ 
posed reconciliation, continuation of her divorce suit, and 
other steps. 

The evidence presented by the parties was highly con¬ 
flicting, and the findings of the Trial Justice which are sup¬ 
ported by the great weight of the evidence, should stand. 

ARGUMENT. 

Appellant’s Points 1, 3 and 4. 

There is no admission by appellee that he married appel¬ 
lant under an assumed name, and he did not so marry (Rep. 
Tr. 7,167,185,186). 

Following the ceremony at Chicago in 1930, appellee lived 
occasionally with appellant at the home of her parents at 
1214 Linden Street, N. E. (Rep. Tr. 8, 9). In September, 
1930, he was re-employed by Mrs. Henderson, and took up 
his living quarters on her premises. Mrs. Henderson died 
June 16,1931, and appellee then took a short trip (Rep. Tr. 
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10 ), but whenever he went away from Washington, he always 
left money provision for appellant (Rep. Tr. 10). There 
was much newspaper publicity, following the publication of 
Mrs. Henderson’s will, and reporters were constantly seek¬ 
ing to confirm that he was married to a colored woman, and 
he and appellant agreed to stay away from each other until 
things quieted down (Rep. Tr. 11). 

Appellee felt that his marriage was not exactly satisfac¬ 
tory, but under the circumstances he made the best j of it 
(Rep. Tr. 11), and he never told anyone that he was ashamed 
of it (Rep. Tr. 12). 

Appellee never kicked or injured appellant, and in all the 
years in question never raised his hand against her, except 
possibly once, which was in 1936, when appellant and her 
sister-in-law, Mrs. Mabel Brown, came home about midnight, 
and appellant tickled his feet, awaking him out of a sound 
sleep. That -was their only quarrel, because appellant was 
intoxicated that night (Rep. Tr. 180). 

Mrs. Mabel Brown lived in the household at 1214 Linden 
Street, N. E., from April, 1935, until August, 1936 (Rep. Tr. 
202 ), and she testified that appellant and appellee seamed 
to get along all right; that she never saw appellee do!any¬ 
thing unkind to appellant (Rep. Tr. 203). Her testimony 
concerning the pretended kicking incident was as follows: 

“Sobretta and I had been out to visit a friend^ and 
we came in. Mr. Shima was asleep on the couch. 
Sobretta started tickling his feet, and he asked her to 
stop, because he was asleep and tired. So she started 
tickling his feet again; and in laughing, he fell over and 
struck his head on the — this stone like a fireplace!; and 
they started an argument; but I don’t recall exactly 
what happened. The only thing I remember,! that 
Sobretta was very much upset and told him she was go¬ 
ing to put Mr. Shima out and see his attorney, Attorney 
Edelin, I believe his name was, and testify to the truth 
regarding this marrige business; that he was tryiing to 
withhold the fact that he was married to a colored 
woman, and she was going to expose the whole thing, 
and she asked me my opinion of it.” (Rep. Tr. 203,204). 
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The witness added that on that occasion, appellant had 
been drinking, and that as a rule she drank quite heavily, 
and often was under the influence of whiskey and beer (Rep. 
Tr. 204). 

Appellee testified that appellant was very often intoxi¬ 
cated ; that she used to go out and get drunk and come home 
3 or 4 or 5 o’clock in the morning, sometimes; that whenever 
she would go out, she would usually come home drunk (Rep. 
Tr. 181)—would want to fight but he would try to console 
her and put her to bed (Rep. Tr. 182). 

Adrian Loftis, appellant’s brother-in-law and witness, 
who also has lived in the household at 1214 Linden Street, 
N. E., admitted that he never saw appellee strike or abuse 
appellant in any way, and that when he did see them to¬ 
gether, appellee’s attitude toward appellant seemed “to 
have been all right” (Rep. Tr. 89). 

The evasive and unconvincing testimony of appellant’s so- 
called disinterested witness (William Washington) that ap¬ 
pellee had told him not to reveal that he was living with 
appellant, was directly refuted by appellee w T ho testified 
that he had never conversed wdth the witness (Rep. Tr. 180). 
Similarly, Lloyd Fleming directly refuted appellant’s un¬ 
supported testimony that he had made certain threatening 
statements to her upon receipt by him of a letter from ap¬ 
pellee (Rep. Tr. 568). 

After the terms of Mrs. Henderson’s will were published, 
appellant’s family apparently began to consider appellee’s 
inheritance as their own particular legacy, and to lay their 
plans accordingly: 

“Q. Did you hear any members of the family in 
Sobretta’s presence discussing the matter of getting 
Shima’s money? 

“A. Oh, that was quite — They discussed that 
quite often. In fact, from the time I met my ex-hus¬ 
band (Thomas A. Brown, Jr.) until just about the time 
we were divorced, his talk and Sobretta’s, and the whole 
family’s talk was about what they were going to do 
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when Shima got his money.’’ (Mrs. Mabel Brown, Step. 
Tr. 204, 205) (Parenthetical matter supplied) 


When appellee received the $28,000 in December, 1937, 
he immediately loaned appellant’s father $25.00 (Repj Tr. 
68 , 69); and at the father’s request, and on his account, gave 
the latter’s son-in-law, Adrian Loftis, $114.00 (Rep. Tr. 
71, 72). 

Christmas, 1937, appellee gave appellant $300.00 ()E£ep. 
Tr. 30, 152) which she used in buying presents for herj dif¬ 
ferent friends (Rep. Tr. 28, 30). He also gave appellant’s 
mother $100.00 (Rep. Tr. 152), and gave her father a new 
overcoat (Rep. Tr. 102, 152). 

January 8, 1938, appellee gave appellant $30.00 by clieck, 
cashed by her at Atlantic City January 19, 1938 (Defend¬ 
ant’s Exhibit 2; Rep. Tr. 34, 35); and January 14, 1938, 
gave her $15.00 by check (Defendant’s Exhibit 3; Repi Tr. 
35) cashed by her January 20,1938 (Rep. Tr. 145,146)1 

January 17, 1938, at appellant’s request, he loaned her 
father $30.00 by check, used by him to pay his telephone! bill, 
and to meet mortgage interest (Rep. Tr. 69, 70). 

January 24,1938, appellee gave appellant $42.00 by check 
(Defendant’s Exhibit 4; Rep. Tr. 35, 36) which was cashed 
by her January 26, 1938. She contended at the trial 
that this particular payment had been used by her to j pay 
appellee’s account at the White Cross Pharmacy, 1303 H 
Street, N. E., (Rep. Tr. 36), but Dr. James Sinclair D^fief, 
proprietor thereof, testified that it had never had an accpunt 
with appellee (Rep. Tr. 201). 


Following receipt of this money, appellee planned to 
build a home in Washington, D. C. for himself and appel¬ 
lant (Rep. Tr. 31), to be placed in her name (Rep.j Tr. 
161,162); and according to her own testimony, he had plans 
and specifications for the same drawn up (Defendant’s Ex¬ 
hibit 1; Rep. Tr. 31, 153, 256); and he paid an architect 
$150.00 on account for the same (Defendant’s Exhibit! 16; 
Rep. Tr. 163). He negotiated for the purchase of gr6und 
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(Lot 58, Square 3890), located at 42 Ninth Street, N. E. 
(Rep. Tr. 193, 257), and ordered title search (Rep. Tr. 160, 
161). 

Appellee discussed with appellant the plans for this home 
which was to cost about $18,000.00 (Rep. Tr. 179), and she 
went with him to do the planning of the different rooms, 
especially the kitchen (Rep. Tr. 154). Her father and 
mother also went along to look at the property (Rep. Tr. 
154). 

Despite appellee’s generosity to appellant and all her 
family, indications of future trouble, provoked entirely by 
them, began then to appear: 

“Q. Did there ever come a time when your wife said 
that she did not w T ant to build that house ? 

“A. She requested me to give her brother some 
money. 

“Q. When was that? Fix the time as near as you 
can. 

“A. That was around in January. 

“Q. January when? 

“A. January, 1938. 

“Q. Whose name were you going to put this house in? 

“A. Put the house under my wife’s name, Sobretta 
B. Shima. 

“Q. Did you have a reason for that? 

“A. Yes. I am subject of Japanese Government, 
and I learned that a Japanese subject cannot own any 
property in the District of Columbia. So I told Sobretta 
that the home should be recorded in her name. 

“Q. You were going to occupy the home with her? 

“A. That is right. 

“Q. Then you say that there came a time -when your 
wife did not want you to build a house? 

“A. Yes. She and her mother, as a matter of fact, 
the whole family, insisted on me to get her brother, 
Thomas Brown, going in his medical profession, and 
we could build the house any time. 

“Q. Well, did they ask you for any special sum of 
money? 

“A. Always requested ten thousand dollars. 

“Q. Did Sobretta ask you to lend him ten thousand 
dollars? 
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“A. She did, along with her mother. One time I 
know they fell on the floor and started to crying and 
everything. 

“Q.Did she ask you to lend her brother 

money? 

“A. She did. 

“ Q. In lieu of building the house ? 

“A. She did. 

‘ 1 Q. Did you lend her brother any money ? 

“A. I did. 

“Q. What sum of money did you lend him? 

“A. Five hundred dollars. 

“Q. As a loan at her request? 

“A. That is right.” (Defendant’s Exhibit 17; I Rep. 
Tr. 161,162). 

i 

| 

Also, after receiving this money, appellee began to cast 
around for an investment, and located what he though}; was 
a suitable opportunity, in Stamford, Connecticut, afid he 
entered into tentative arrangements for a lease for premises 
there to be used for a restaurant (Rep. Tr. 116), intending 
to put a Mr. Mudda in charge as manager when it got 
started, and then to return to Washington, not intending to 
establish a permanent residence in Connecticut (Rep. Tr. 
117). 

To endeavor to close the above arrangements for lease, 
appellee left Washington by automobile for Stamford, Con¬ 
necticut, February 23, 1938, with only traveling expenses 
(Rep. Tr. 114). He told appellant where and why lm was 
going, and she requested him to take her as far as Phila¬ 
delphia so that she could visit a girl friend there J(one 
Mildred) and then later could go from there to Atlantic 
City to visit another friend, one Bernice Williams (Rep. Tr. 
132). Appellee agreed, and before they left Washington, 
he gave her $40.00 cash (Rep. Tr. 132). They arrived in 
Philadelphia about 8 o’clock in the evening, and went to 
Mildred’s address, and the three of them had dinner to¬ 
gether (Rep. Tr. 132, 133). Then appellee advised appel¬ 
lant that he would go on to New York and Stamford; that 
night (Rep. Tr. 133), and before leaving Philadelphia, he 
gave appellant $20.00 by check for emergency purposes if 
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her cash should run out (Rep. Tr. 133). They parted there 
as the best of friends (Rep. Tr. 132,133, 258,40,53), in effect 
so admitted by appellant herself (Rep. Tr. 53), and appellee 
went on to New York and Stamford (Rep. Tr. 133). Ac¬ 
cordingly, the separation of the parties was voluntary, 
amicable, and temporary, as the Trial Justice found (Tr. 
103,104). 

At Stamford, appellee was able to conclude said leasing 
arrangements (Rep. Tr. 133), and was then advised that 
the premises would be available to him March 1,1938, (Rep. 
Tr. 133). In order to obtain funds to pay for the required 
alterations and reconstruction, appellee hurried back to 
Washington where he kept his securities, and raised about 
$2,000.00 there (Rep. Tr. 133, 134, 137). On that occasion 
he dropped in at 1214 Linden Street, N. E., to get some of 
his wearing apparel needed for traveling, taking a few 
shirts, underwear, tooth brushes, and a gladstone bag (Rep. 
Tr. 136), and leaving there all of his remaining clothes, such 
as shirts, underwear, undershirts, books, two cedar chests 
packed with tapestries, quilts, blankets and the like, and also 
his green suit, overcoat, dinner jacket and other things of 
that sort (Rep. Tr. 136). 

Appellant’s mother was there alone, and the following 
then occurred: 

‘‘Mrs. Brown told me, ‘what are you going to do about 
Thomas’ money?’ 

“I asked—I told Mrs. Brown, ‘I haven’t got very 
much cash right now. I want to straighten up my end 
of the business first. 

“Then Mrs. Brown’s eye was bloodshed. She was 
terribly angry; told me-’ 

“Mr. Wellford: ‘I object now, if your Honor please. 
What Mrs. Brown said—I don’t think that is material. 

“The Court: ‘Didn’t Mrs. Brown testify to what went 
on there?’ 

Mr. Hill: ‘ Go ahead. ’ 

“A. (continued) ‘Then I told Mrs. Brown that I must 
take care of my own self first. ’ 

“Mr. Wellford: ‘I didn’t get that.’ 

“A. (continued) ‘I must take care of my own self 
first, because I have to start building a house and this 
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business in Connecticut. I can’t let too much money to 
go out at this time.’ 

“Mrs. Brown said, ‘Well, please get my boy started. 
As soon as we get him started, we can build the house 
any time. ’ 

“But that I objected to Mrs. Brown, and I told Mrs. 
Brown ‘Good-bye. I will be back as soon as th6 con¬ 
struction is over’; and I left. I left for Stamford.” 
(Rep. Tr. 134,135) 

i 

I 

Arriving back at Stamford with funds, appellee put the 
electricians, contractors, and plumbers to work on altera¬ 
tions and reconstruction (Rep. Tr. 137), and also negotiated 
with New York restaurant equipment companies (Rep. 
Tr. 137). He -was in almost constant conference with the 
architect-designer, in order to get the interior construction 
work under way promptly (Rep. Tr. 137). 

March 10,1938, when appellee at Stamford was tryiing to 
get in touch with appellant at Atlantic City, he sent tier a 
check there for $20.00 (Defendant’s Exhibit 6; Rep. T^r. 37, 
146,147), -which appellant admitted receiving (Rep. Til. 36). 
Also, March 14, 1938, the very day on which appellant filed 
her first divorce suit, appellee sent her father at Washing¬ 
ton, a check for $30.00 (Rep. Tr. 71). 

That appellant had sufficient funds from appellee during 
all of this period is shown by the fact that a check for $15.00 
which he gave her February 7,1938, at Washington (defen¬ 
dant’s Exhibit 5) was not cashed by her until March 12, 
1938, at Washington, after her return from Atlantic! City 
(Rep. Tr. 36), and also by the further fact that the afore¬ 
mentioned check for $20.00, dated March 10, 1938, (Defen¬ 
dant’s Exhibit 6), which he sent her at Atlantic Cityjfrom 
Stamford, was not cashed by her until about March 17,1938, 
upon her return to Washington (Rep. Tr. 36, 37, 146, 147). 
Accordingly, shortly before, and even after, the filing of her 
first divorce suit on March 14, 1938, appellant was still 
cashing appellee’s checks. 


I 
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This first limited divorce suit, upon grounds of cruelty 
and desertion (Equity 66,722), was filed in the District 
Court, through Belford V. Lawson, Jr. (Rep. Tr. 208). 
Although appellant stated under oath in her Complaint that 
she did not know appellee’s whereabouts, she was able to 
direct Mr. Lawson so that very shortly thereafter, with 
transportation funds furnished by her, he visited appellee 
at Stamford, Connecticut. 

When informed of appellant’s divorce suit against him, 
appellee at first thought that there was a mistake in identity, 
and was later surprised and shocked, and told Mr. Lawson 
that he had recently left appellant in Philadelphia, and had 
given her enough money to take care of herself, and that as 
soon as the restaurant construction work was finished, he 
was ready to go back to Washington, and saw no reason for 
her step (Rep. Tr. 140); that blueprints were being prepared 
for a home for her ownership and their occupancy, there 
(Defendant’s Exhibit 1; Rep. Tr. 140). Mr. Lawson sug¬ 
gested a property settlement, but appellee declined (Rep. 
Tr. 140,141). 

Mr. Lawson testified: 

“I found him (appellee) working in the restaurant, 
which was not opened. The place of business had not 
been opened. And he said that he was very much sur¬ 
prised that I brought this suit; that he had no intention 
of deserting Mrs. Shima; that he had been hearing from 
her right along and that he had been sending her 
money.” (Rep. Tr. 209) (Parenthetical matter sup¬ 
plied) 

After conferring with appellee at Stamford, Mr. Lawson 
made a further investigation of the alleged acts of deser¬ 
tion, and so forth, including having an interview with Mrs. 
Mabel Brown, New York City; and as a result Mr. Law- 
son intimated to appellant that she did not have a case. She 
stated in reply that she wanted to go on with the suit; that 
she needed some money (Rep. Tr. 210). Mr. Lawson told 
her that appellee had said that he had been sending her 
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money from time to time, and she admitted that slie had 
gotten money from appellee, and that she had been nji com¬ 
munication with him (Rep. Tr. 210). 

Later, Mr. Lawson went to see appellee’s counsel, and 
after some negotiation, appellee finally agreed to appellant’s 
proposition for a property settlement of $5,000.00, if resi¬ 
dence could be established and a valid divorce grjanted, 
(Rep. Tr. 221) the appellee asserting that “as much p,s she 
wants a divorce from me, I think that would be the best 
thing” (Rep. Tr. 191). 

After appellee had accepted her proposition, she chhnged 
her mind, and refused to follow her attorney’s recomnjenda- 
tions (Rep. Tr. 221), quite obviously not because “she yrould 
not obtain a divorce in this manner” nor because of her 
alleged religion, as she now pretends, but because appellee 
would not pay her the $10,000.00 or more which she de¬ 
manded. 

The next development in the campaign for a large Settle¬ 
ment was a letter dated March 26,1938, written by appellant 
to appellee at Stamford, and containing the following: 

“I will not be able to agree with you in this divorce 
matter unless you agree to give me $10,000 as fin^l set¬ 
tlement” (Defendant’s Exhibit 10; Rep. Tr. 48,49^ 167). 

As this letter did not bring the desired result, appellant, 
accompanied by her brother-in-law, went personally to Stam¬ 
ford in April, 1938, to see appellee (Rep. Tr. 86, 150). On 
this occasion appellant told appellee that she did not know 
very much about this case, but desired to go into the matter 
of a property settlement, and she again demanded the sum 
of $10,000.00, which appellee declined (Rep. Tr. 150). ! 

May 16, 1938, at appellant’s request, the parties diet in 
New York City, and agreed to a reconciliation, and slejpt to¬ 
gether over night. (Rep. Tr. 147, 148). Appellee on that 
date gave appellant check for $25.00 which she cashed (De- 
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fendant’s Exhibit 7; Rep. Tr. 37,147,148). Such reconcilia¬ 
tion was, however, terminated by the appellant, without 
any just cause. (Rep. Tr. 149, 303). 

May 31, 1938, appellee gave appellant $100.00 which she 
used (Defendant’s Exhibit 8; Rep. Tr. 37, 38). 

After appellant filed this first divorce suit, appellee 
dropped his plans for the aforementioned home, for that rea¬ 
son (Rep. Tr. 179, 257). 

In March, 1938, appellee received information from Mrs. 
Mabel Brown which caused him to suspect appellant of un¬ 
duly friendly relations with said Daniel W. Giles; and about 
the middle of October, 1938, appellee employed detectives 
to observe her movements. When he made this employ¬ 
ment, he had before him: 

(1) The institution of an unjustified divorce suit, which 
sought temporary and permanent alimony, and which was 
then pending; 

(2) Several attempts by the appellant, personally and 
through her attorney, after its institution, to secure large 
sums from him for its settlement; 

(3) The information from Mrs. Mabel Brown respecting 
appellant and Giles; 

(4) Letter dated October 12,1938, to him from appellant’s 
present counsel, stating that his then monthly payments of 
$50.00 to appellant were inadequate, and threatening appel¬ 
lee with action to have him deported, and thereafter with 
sequestration of his credits for the benefit of the support of 
appellant (Tr. 38, 63). 

From early 1938, to February, 1939, when appellant com¬ 
mitted said adultery, appellee transmitted, through his coun¬ 
sel, $50.00 monthly for her maintenance (Defendant’s Ex¬ 
hibit 18; Rep. Tr. 168,169, 222). Four or five of these pay¬ 
ments were sent to her through Mr. Lawson (Rep. Tr. 215, 
222 ), and the balance sent through her present counsel, ex¬ 
cept one or two eventually sent to her directly in view of 
the dispute between these two lawyers as to which was 


19 


| 

l 

i 

i 


entitled to receive them (Defendants Exhibit 18; Rep. Tr. 

222 ). 

On December 6,1938, this first divorce suit was dismissed 
without prejudice, for lack of prosecution. On March 8, 
1939, Mr. Lawson who had not moved to withdraw from this 
first divorce suit, and still remained as appellant’s attorney 
of record therein, filed motion to reinstate this suit, assert¬ 
ing his ability to obtain service upon the appellee. Prior 
to filing that motion, he had discussed the matter of accept¬ 
ing service with appellee’s counsel, who stated that; if a 
property settlement could not be made, he would get author¬ 
ity from his client to accept service (Rep. Tr. 219). Appel¬ 
lant’s assertion that appellee’s counsel suggested the filing 
of this motion to reinstate, is incorrect, and is wholly un¬ 
supported by the record (Rep. Tr. 219, 220). 

Two days prior to the filing of the motion to reinstate, 
appellant’s present counsel filed the instant divorce proceed¬ 
ing. Although he had challenged Mr. Lawson’s clainjis to 
representation, to the point of citing him to the Grievance 
Comittee (Rep. Tr. 215) which exonerated him, appellant’s 
counsel had not seen fit to endeavor to have Mr. Lawson re¬ 
moved as her attorney of record in the first divorce suitj and 
to have himself substituted. Instead, he chose to file| still 
another limited divorce suit in the District Court against 
appellee upon grounds that were similar, as the Trial Justice 
found (Tr. 104). 

Appellant’s contention, at her page 24, that she and her 
brother-in-law sought a reconciliation with appellee at Stam¬ 
ford after she had filed her first divorce suit, is unfounded. 
Her real purpose on that occasion was to obtain a 
settlement of $10,000.00 (Rep. Tr. 150). Similarly, 
her so-called endearing letter, mentioned on her same page, 
contains a statement that she was not trying to gouge appel¬ 
lee because she felt that he had some money (Rep. Tr. 165), 
and it ended with a threat that unless he did as she waited, 
she would take steps that would be most embarrassing (pep. 
Tr. 166). This letter was followed by a second letter from 
her to appellee, dated March 26, 1938, demanding a settle- 
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ment of $10,000.00 (Defendant’s Exhibit 10; Rep. Tr. 48, 
167). 

Appellant’s pretensions that she did not want an absolute 
divorce because of her religion, are sham. Her alleged 
religious views did not interfere with her lay marriage to 
appellee (Tr. 34) or her plans to marry said Giles when she 
was profitably freed from what she believed was her mar¬ 
riage to appellee (Rep. Tr. 387), nor with her adulterous 
conduct or frequent drunkenness. 

Appellee’s Statement in his Answer, filed May 2, 1939, 
that he and appellant had not cohabited since February, 
1938, is correct. Cohabitation is “to live and dwell to¬ 
gether” State v. Williams, 94 Minn. 319,102 N. W. 722; “To 
cohabit is to live or dwell together; to have the same habita¬ 
tion, so that where one lives and dwells, there does the other 
live and dwell always with him. ” In re Yardley, 75 Pa. 207, 
212, cited with approval in King v. U. S., 17 F. (2d) 61, at 
page 62. 

A sleeping together one night as transients in the New 
York apartment of a friend, hardly meets the above require¬ 
ments (Rep. Tr. 148,149). See also Bouvier y s Law Diction¬ 
ary, 1934 Edition, page 183. 

Appellee’s application in March, 1939, for an automobile 
license in the State of Connecticut, did not purport to indicate 
his residence or domicile, but gave merely a business 
address, namely, that of the restaurant there (Rep. Tr. 258) 
in which he still retained an interest following resumption 
of his District residence in December, 1938 (Rep. Tr. 177, 
178). Clearly, one may have a business address entirely sepa¬ 
rate from residence which has been defined as an abode, 
dwelling, habitation, or place where one actually lives, and 
to which he expects to return when he goes away. Rosen- 
zweig v. Wood, 30 Misc. Rep. 297; 63 N. Y. S. 447; 54 Corpus 
Juris 706, Paragraph 2. 

Also, one who is sued in divorce may forthwith plead that 
no marital status exists, without being obliged to meet 
residence qualifications. Otherwise, one, not a husband or 
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a wife, but nevertheless so sued, might be precluded Sfrom 
timely valid defense of no marital status. This court held 
in Simmons v. Simmons , 57 App. D. C. 216 (19 F. 2d. 690), 
at page 219, that when the question of the validity of a mar¬ 
riage is presented either directly or collaterally, iij any 
matter in which it becomes an issue, and when it appears 
that such marriage is a nullity, the Court’s duty under the 
law of this District is to declare it so. 


The fact that the District Court at the close of the hear¬ 
ing in June, 1940, struck all allegations of adultery Ifrom 
appellee’s Answer filed May 2,1939, does not at all establish 
that appellant had then made out a prima facie case which 
the appellee had failed in his effort to defeat, for the reason 
that appellee did not close his case until December 5, 1940 
(Rep. Tr. 456). After the termination of the June, lL 940, 
hearing, and with leave of Court (Tr. 90), appellee filed a 
Cross-complaint seeking affirmative relief upon the ground 
of adultery (Tr. 88, 89), but on October 10, 1940, an <prder 
was entered striking therefrom all prayers for affirmative 
relief, and decreeing that said Cross-complaint should Stand 
only as an Answer to the original complaint (Tr. 99) : and 
further hearing upon the pleadings as then amended was 
held December 4, 5, and 6, 1940. 


Appellant failed completely to make out any case of 
cruelty. Her main claim of physical violence is the occur¬ 
rence in 1936 which was an incident directly provoked by 
her. When appellant came home on that occasion undeir the 
influence of liquor, appellee was asleep, and her tickling of 
his bare feet caused him to fall and strike his head, hut 
appellant was not even slightly injured (Rep. Tr. 180j 203, 
204). 

Appellant assisted in his plans for their home, and in¬ 
dulged in other activities which refute her claim of fear of 
appellee, and they lived together as man and wife until 
February 23, 1938, when, at her own suggestion, they 
motored together to Philadelphia. They had dinner ^here 
with one of her friends as their guest, and later that evening 
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they separated amicably, voluntarily and temporarily (Tr. 
103,104), he to endeavor to advance a business venture, and 
she to visit there and at Atlantic City (Rep. Tr. 40, 53,132, 
133, 258). In May, 1938, again at her own suggestion, they 
met in New York City, and agreed to a reconciliation, and 
stayed overnight as man and wife, which further refutes her 
claim of physicial fear of appellee. There was in fact no 
conduct whatsoever creating a state of mind which so 
operated on appellant as to produce any fear of bodily 
injury, which could be cruelty. 

Taylor v. Taylor, 62 App. D. C. 316; 67 F. (2d) 582 

The contention that appellant did not know appellee’s 
whereabouts after February 23, 1938, is disproved by evi¬ 
dence of her dispatching in March, 1938, shortly after she 
filed her first suit, of her then attorney, to the address of 
appellee in Stamford, Connecticut, to attempt to negotiate 
a large cash settlement, appellee being found at that address, 
working (Rep. Tr. 209). 

Similarly groundless is her claim that appellee failed 
properly to support her. The record discloses that be¬ 
ginning December 9, 1937, and until she filed said first suit 
on March 14, 1938, and even after, she received frequent 
and substantial sums of money from appellee. She admitted 
to Mr. Lawson, upon the latter’s return from Stamford in 
March, 1938, that appellee had been sending her money from 
Stamford, and that she had been in communication with him 
there (Rep. Tr. 210). 

She knew of appellee’s inheritance on the very day that he 
received it (Rep. Tr. 151), and according to her father’s 
testimony, her family also knew of it on December 9, 1937 
(Rep. Tr. 72). From this money, as hereinabove stated, 
appellee promptly gave substantial 1937 Christmas presents 
to appellant’s father and mother (Rep. Tr. 100, 152); paid 
an architect for preparing plans and specifications for a 
home here (Rep. Tr. 31,153, 256) to cost about $18,000 (Rep. 
Tr. 179) and to be put in appellant’s name (Rep. Tr. 161, 



162); selected a suitable plot of ground, and ordered title 
search (Rep. Tr. 160,161, 257). 

In addition, appellee gave appellant a 1937 Christmas 
present of $300.00 (Rep. Tr. 152), and she was so f^r re¬ 
moved from the pretended destitution that, by her own 
testimony, she spent that entire sum buying Christmas 
presents for her friends (Rep. Tr. 30). 

The plans for the home went forward actively, until Appel¬ 
lant filed her unjustified divorce suit on March 14,1938 (Rep. 
Tr. 179, 257). 

Despite the filing of this unjustified suit, and her sub¬ 
sequent demands for large cash settlements, appellee; was, 
nevertheless, still agreeable to a reconciliation, and qt her 
request, the parties met in New York City, and slept to¬ 
gether, in May, 1938, such reconciliation being terminated by 
appellant without any just cause (Defendant’s Exhibit 7; 
Rep. Tr. 37,146,147,148,149,303). The desertion wasjhers, 
not his. 

Small wonder, therefore, that in October, 1938, j eight 
months after the parties had separated, and while heij* first 
divorce suit was pending, and after she had refused a ijecon- 
ciliation, appellee felt impelled for his own protection to 
investigate the truth of reports reaching him as to her im¬ 
proper relations with Giles. 

It is submitted that both divorce suits were filed solely 
because appellant wanted more of appellee’s funds fob her¬ 
self and her family than he was willing to give. 

Appellant’s most important witnesses in her second suit 
were her father and mother, co-respondent Giles, and one 
Parker, all testifying at both hearings. Through appellant’s 
present counsel, her father had theretofore filed suit against 
appellee for alleged board and room (Rep. Tr. 64), and also 
suit against appellee and his counsel for alleged libel (Rep. 
Tr. 65; Brown v. Rlnmabukuro, et al., 73 App. D. Cj 194; 
118 F. 2d 17); and in addition her father had sbught 
appellee’s indictment (Rep. Tr. 63, 75, 199). As to Parker, 
the Trial Justice observed early in the June, 1940, hearing 
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that he could give little, if any, weight to Parker’s testimony 
(Rep. Tr. 58, 59), which, however, was before Parker had 
been exposed in the trial as an ex-convict (Rep. Tr. 156) and 
before he had committed the perjury therein for which he 
was sentenced (Rep. Tr. 172). 

Appellant’s testimony was so evasive and contradictory 
that it might well have been entirely disregarded by the 
Trial Justice. To give two illustrations out of many, she 
attempted at first to mislead the Court in the fundamental 
matter of the circumstances of the separation February 23, 
1938, by testifying that appellee left her on the afternoon 
of that date in Washington without telling her where he was 
going—he just left (Rep. Tr. 27, 28). Later evidence dis¬ 
closed, however, and then appellant in effect admitted (Rep. 
Tr. 40, 41, 52, 53), that they had motored together that very 
day at her suggestion from Washington to Philadelphia, 
dining there and then separating in the manner already 
stated (Rep. Tr. 132,133). 

In similar fashion, as detailed hereinafter, appellant at 
first denied that she was at 1012 R Street, N. W. on the night 
of her adultery there (Rep. Tr. 52), but when it was disclosed 
that there was a written statement by her to the contrary 
which presumably would be produced (Rep. Tr. 75), she 
hurried to the stand at the convening of the next court 
session to admit what she had previously denied (Rep. Tr. 
77, 78, 79). 

In this written statement which had been given by her in 
1939 to Sergeant Paul E. Ambrose of the Metropolitan 
Police Department, she had admitted being in bed with said 
Giles there that night, having gone there at the latter’s in¬ 
vitation ; that after they arrived there, they had a few drinks, 
and danced around, and then went to bed. (Rep. Tr. 196-200). 

Appellant’s Point 2. 

F. R. C. P. 12 (d) provides that 

“the defenses specifically enumerated (1) - (6) in 
subdivision (b) of this rule, whether made in a pleading 
or by motion, and the motion for judgment mentioned 
in subdivision (c) of this rule, shall be heard and de- 
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termined before trial on application of any party, unless 
the Court orders that the hearing and determination 
thereof be deferred until the trial 

Said subdivision (c) is: 

“After the pleadings are closed but within suih time 
as not to delay the trial, any party may move fojr judg¬ 
ment on the peadings”. 

It will be observed that appellee’s two motions of Septem¬ 
ber 7,1939, were, in effect, in the alternative, namely, ito dis¬ 
miss the Complaint (Tr. 70), or to advance the cause for 
trial on the merits (Tr. 69). The order of October 4, 1939, 
overruled both motions, but as to the motion to advance, 
without prejudice (Tr. 77). It is obvious, therefore, that the 
District Court, pursuant to the authorization contained in 
said subdivision (d), exercised its discretion by ordering 
the hearing and determination of the first motion, deferred 
until trial. 

No evidence was adduced at the hearing upon these mo¬ 
tions, which was very brief, nor were any Findings qr Con¬ 
clusions established or entered. The approved Narrative 
Statement filed with the record on appeal in Shima v. Shima, 
No. 7923, this Court, states that argument of counsel qn said 
motion to dismiss, was upon pleadings and affidavits (Tr. 
149). 

The pleadings (Tr. 1-18; 22-38; 40-45; 46-56), and the 
Motions (Tr. 69-76) and the Points in Opposition thereto, 
raised issues of fact. 

Judgment on the pleadings will not be granted whep there 
is an issue of fact raised by the pleadings. Interstate Com¬ 
merce Commission v. Frye, 26 F. Supp. 393. 

Determination of a motion for judgment on the pleadings 
should be deferred until trial, where the question can be 
satisfactorily determined only upon evidence. Equitable 
Life Assurance Society v. Kit, 26 F. Supp. 880; Eqwn v. 
American Steamship Company, 26 F. Supp. 428. 

Judgment on the pleadings may be granted only if, ad¬ 
mitting all well pleaded facts and all fair inferences! to be 
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drawn therefrom, no material issue of fact is presented. 
Geist v. Prudential Insurance Co. of America, 35 F. Supp. 
790. 

That the pleadings did raise material issues of fact in con¬ 
nection with the question of marriage relationship, is shown 
by the Findings of the Trial Justice in that connection (Tr. 
103,104). 

Presumably, the District Court, recognized the existence 
of such issues when passing upon the motion to dismiss, 
filed September 7, 1939, and accordingly overruled it, 
October 4,1939. 

Trial on the merits did not begin until June 4,1940. 

In Messenger v. Anderson, 225 U. S. 436, (56 Law. Ed. 
1152) at page 444, it w r as stated (Mr. Justice Holmes): 

“In the absence of statute the phrase, law of the 
case, as applied to the effect of previous orders on the 
later action of the court rendering them in the same 
case, merely expresses the practice of courts generally 
to refuse to reopen what has been decided, not a limit 
to their powers ’ 

Certainly, therefore, the previous order of October 4,1939 
(Tr. 47), is not binding on this Court. Indeed, the District 
Court did not consider it binding upon itself: 

“If this matter were to come before me, I would 
promptly overrule it. I do not think it is res ad judicata 
in this case.” The Trial Justice (Rep. Tr. 5, 6). 


As to facts that might have been determined on motion 
but were not, there is not even a technical question of res 
adjudicata. Thorburn v. Mitchell, 195 N. Y. S. 920. As to 
points of law involved in a decision, whether arising in the 
same case, or another, an order made on motion does not 
conclude the Court. 42 Corpus Juris 560 No. 276. 


Davis v. Davis, 68 App. D. C. 240; 96 F. (2d) 512; 305 U. 8. 
32; 83 Law. Ed. 26; 59 S. Ct. 3. 
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Appellant’s Point 5. 

It is not correct, as appellant asserts, that when she 
rested on June 5,1940, she had made out a prima facie lease. 
Appellee did not then move for dismissal, but began forth¬ 
with to put on his case, and did not rest until the second 
day of the second hearing, namely, December 5, 1940j (Tr. 
456). The Court did not rule at any time that appellant had 
established a prima facie case, nor was it asked to do sjo. 

For the same reason it is incorrect to say that When 
appellee filed an amended Answer by way of Cross-complaint 
on June 6, 1940, his defense had failed. There could "be no 
occasion for any such failure prior to the closing of hi^ case 
on December 5,1940. 

Appellant neglects to inform this Court that when the 
District Court on October 10, 1940, overruled her motion to 
abate appellee’s said Cross-complaint, it simultaneously 
ordered that all prayers for affirmative relief contained in 
said Cross-complaint be stricken, and that the same stand 
only as an Answer to the original Complaint (Tr. 99). 

i 

Appellant’s Points 6 and 7. 

At the hearing in June, 1940, appellant at first denied that 
she was at 1012 R Street, N. W., the night of February 13-14, 
1939 (Rep. Tr. 51, 52). However, in March, 1939, she had 
filed a statement with the District Attorney’s Office ad¬ 
mitting her presence there that night; and during the qross- 
examination of her father, toward the close of the first trial 
day in June, 1940, appellee’s counsel indicated that he might 
produce certain papers, including her said statement (Rep. 
Tr. 75). Thereupon, promptly upon the convening of the 
Court the following morning, appellant rushed to the stand 
to testify that in fact she was at that address that hight 
(Rep. Tr. 78, 79). 

When later in the trial the proof established her adultery 
with Giles on that occasion, belated attempt was made to 
create an inference that the drinks which they had that night 
must have been drugged, because after partaking thereof 
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on their arrival at that address, both supposedly became 
stupefied. But appellant told Sergeant Ambrose, in 1939, 
that after they had had these drinks, they danced around. 
(Rep. Tr. 196-200). Also, Defendant’s Exhibit 19 (photo¬ 
graph of the adulterous scene later that evening) definitely 
shows appellant and Giles very much on the alert, appellant 
partially shielding herself with a bed sheet against the 
camera, and Giles very hurriedly starting to put on his 
clothes. Moreover, testimony showed that both were then 
talkative, and also that after the detectives departed, appel¬ 
lant and Giles continued their licentiousness, in the bath 
room and elsewhere, appellant also staging a so-called 
hoocliv-koochy dance, nude (Rep. Tr. 3S7). 

Appellant denied adultery with Giles on the night in 
question, and accordingly it appears that she desires to have 
this Court believe, first, that they did not co mmi t adultery 
together, as she and Giles testified (Rep. Tr. 543, 566, 567); 
but if the Court will not accept that thesis, then it is to be¬ 
lieve that the same was brought about through connivance, 
which, however, has not been pleaded. 

The evidence established, and the Trial Justice found 
(Tr. 104), that appellant committed adultery wfith the co¬ 
respondent Daniel W. Giles at 1012 R Street, N. W., Wash¬ 
ington, D. C., on the night of February 13-14, 1939, without 
any connivance by appellee in said adultery; and the evi¬ 
dence supporting that finding may be summarized as fol¬ 
low’s : 

Daniel W. Giles is a practicing dentist (Rep. Tr. 560. 
574, 583, wfith an office at 1238 H Street, N. E., since No¬ 
vember, 1926 (Rep. Tr. 574). Appellant admitted that she 
had known him since she w’as 10 years old (Rep. Tr. 5, 33), 
and Giles testified that he had known her since 1910, and 
had been out socially writh her ever since he could remem¬ 
ber, continuing that relationship after her marriage to ap¬ 
pellee (Rep. Tr. 223), but not since this divorce suit was 
filed (Rep. Tr. 557). Appellant admitted that on different 
occasions in 1936 she wrent with Giles to his brother’s house, 
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drinking, but without appellee (Rep. Tr. 548, 549). Appel¬ 
lant went to Giles’ office often (Rep. Tr. 205), and Giles him¬ 
self admitted that appellant had been at liis office iti the 
evening and also at night (Rep. Tr. 576). 

In checking on the movements of appellant, the appellee 
preferred a colored detective agency because of the Situa¬ 
tion involved (Rep. Tr. 267). He went through the! tele¬ 
phone directory, and the Keystone Detective Agency was 
the only colored detective agency that he found. He con¬ 
sidered it a colored agency because the address in thd tele¬ 
phone book w T as given as 11th and U Streets, N. W. (Rep. 
Tr. 267). Lee Pannell, police officer, North Brentwood, 
Maryland, was then the manager of this agency, and!Pan¬ 
ned and his operatives began trailing appellant, following 
employment of this agency by appellee October 11, 1938. 

Thereafter, and up to February 13, 1939, appellant was 
seen with Giles as follows: 

(1) On November 6,1938, at 713 13th Street, N. E., \dhere 
she and Giles were from about 10:30 to 12:00, at night, 
drinking (Rep. Tr. 248, 249, 252, 253, 286), then goifig to 
Giles’ office at 1238 H Street, N. E., where they stayed until 
about 2:00 a. m., with the lights out (Rep. Tr. 250, 286-290, 
293-295, 335-336). 

(2) Some days later, about 11:00 p. m., near the Raphael 
Theatre on 9th Street (Rep. Tr. 253); 

(3) On a day in January, 1939, around 11 o’clock p. pi., in 
front of Giles’ office. Appellee and detectives watched jthem 
there until midnight, and then left (Rep. Tr. 254). 

Panned’s operatives, Robert Wood and James C. Wal¬ 
lace, had been trailing appellant about three times a week 
(Rep. Tr. 323), and on the evening of February 13, |1939, 
they first observed her coming out of her residence at! 1214 
Linden Street, N. E.; then walking to 713 13th Street N. E., 
where about half an hour later, she came out with Giles, 
going with him in a car to 1012 R Street, N. W., (Rep. Tr. 
335, 336, 337, 364, 365, 366). Thereupon, Wood and Wallace 
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parked across the street (Rep. Tr. 337), and later tele¬ 
phoned Pannell who joined them (Rep. Tr. 366). They conld 
see appellant and Giles and another man and woman danc¬ 
ing and eating and drinking (Rep. Tr. 337). When some of 
the lights went out about 12:00 o’clock (Rep. Tr. 338), Wal¬ 
lace left the group outside, and brought back a photog¬ 
rapher, but about that time, the lights went on again inside, 
and the photographer stated that he could not wait, and 
left (Rep. Tr. 338). About 1:30 a. m. the light in the front 
room went out, but a light was still on in one of the rear 
rooms in which the watchers outside could see Giles and 
appellant undressing, because the curtain was not com¬ 
pletely pulled down (Rep. Tr. 366). Then, later, all the 
lights went out (Rep. Tr. 366). At Wallace’s request, one 
Arthur Nash, Veteran’s Administration employee, had 
joined him, Panned and Wood, shortly before; and after all 
lights went out, Nash and Wallace -went to the Lincoln Col¬ 
onnade, 1215 U Street, N. W., where they employed one 
Oscar Williams, Veteran’s Administration employee, a 
musician at the Colonnade in the evening, to return with 
them with his camera (Rep. Tr. 325-334, 338, 339, 366). 
Then Panned, with Wadace, Wood, Nash, and Williams, 
knocked at the front door at 1012 R Street, N. W., but no 
one responded (Rep. Tr. 366), and so they went down and 
knocked on the basement door; and after Panned had ex¬ 
plained that he was a detective (Rep. Tr. 374), the janitor, 
one David Thomas, who was then tending his furnace and 
answered their knock, let them in (Rep. Tr. 409). They 
w^ent up the steps leading to the first floor, and then some of 
them went to the front room, and others to the back room. 
In the latter room, appellant and Giles were found in bed 
together, both nude (Rep. Tr. 312, 313, 340, 367, 385). 

Giles jumped up, and attempted to put on his clothes, and 
said that appellant was his wife and asked them not to ex¬ 
pose her (Rep. Tr. 313, 340, 367, 386); and appellant said 
that Giles was her husband (Rep. Tr. 386). A few minutes 
later, however, appellant retracted this statement, and said 



that she was Mrs. Shima, and that her companion wa$ Dr. 
Giles; that she had a good lawyer who would get her ojit of 
any kind of trouble (Rep. Tr. 367). 

Oscar Williams photographed Giles and appellant on! that 
occasion, and developed the film, and made the print thlat is 
Defendant’s Exhibit 19 (Rep. Tr. 311, 32S). 

Neither Giles nor appellant was drunk at the time (Rep. 
Tr. 314, 340, 344, 345, 360, 375, 376. 406), nor was either 
taken sick during the evening (Rep. Tr. 393, 407, 615)^ nor 
did appellant say at any time that she was ill (Rep; Tr. 
393). 

For additional evidence touching upon this adulterous 
scene, see the testimony of: 

Paul E. Ambrose, (Rep. Tr. 196-200) 

Lee Pannell, (Rep. Tr. 309-325) 

Oscar Williams, (Rep. Tr. 325-334) 

James Clarence Wallace, (Rep. Tr. 336-346) 

Arthur Nash, (Rep. Tr. 349-362) 

Robert Wood, (Rep. Tr. 362-380) 

Ann Elizabeth Neil, (Rep. Tr. 381-401; 595-597) 
David Thomas, (Rep. Tr. 402-415) 

George C. Lacey, (Rep. Tr. 608-624) 

i 

Elizabeth Neil, who resided at 1012 R Street, N. W.j.had 
roomers there and served meals (Rep. Tr. 381, 613),! and 
Giles had been to her home on several occasions pripr to 
that night with George C. Lacey, who is a member of the 
District Bar, and with a man named Blackburn (Repj Tr. 
403, 404), going there to eat chitterlings which Mrs. iNeil 
made well (Rep. Tr. 198, 573, 613). Lacey had known Giles 
for over twenty-five years, and on this evening dropped by 
Giles’ office as he did almost every evening, both living in 
the same part of town (Rep. Tr. 612). Giles then told Ljacey 
that he was going to get his girl friend that evening, anjd go 
over to Mrs. Neil’s place, and he asked Lacey to go with him 
and to take them in his car, which Lacey agreed to do (Rep. 
Tr. 611, 612). Appellant testified that Giles called her up, 
and invited her to go to a party, in company with Ljacey 
(Rep. Tr. 534). Also, Giles called Elizabeth Neil and told 
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her that he and his girl friend and Lacey would be around 
later that evening to get some chitterlings, and Mrs. Neil 
agreed (Rep. Tr. 390, 391). 

Elizabeth Neil testified that it was Giles who made all of 
the arrangements over the telephone with her for that eve¬ 
ning (Rep. Tr. 400, 612); and Lacey testified that he did 
not make the arrangements with Mrs. Neil (Rep. Tr. 622), 
and made no suggestions that they go to Mrs. Neil’s (Rep. 
Tr. 612), and did not suggest to Giles that he get appellant 
to go with him on that occasion as he did not even know her 
(Rep. Tr. 622). 

In company with Lacey, Giles picked up appellant at about 
9:30 p. m. at 713 13th Street, N. E. on the evening in ques¬ 
tion, and they went directly to 1012 R Street, N. W. (Rep. 
Tr. 564). They started to drink and eat, and after a while, 
Lacey sent the janitor out for whiskey and beer (Rep. Tr. 
406, 614), and still later in the evening, Lacey went out to 
buy some gin for Mrs. Neil (Rep. Tr. 614) which she wanted, 
and also some Seagram’s whiskey for appellant which brand 
she said she wanted (Rep. Tr. 198, 614). All of the party 
had highballs made right at the table in the living room, all 
sitting there together (Rep. Tr. 615). 

Around 1:00 o ’clock in the morning, Giles and appellant 
disappeared into a room in the back of the house (Rep. Tr. 
391, 616). The detectives and witnesses appeared around 
2:30 o’clock, to the best of recollection (Rep. Tr. 384, 616, 
617). The photographer also tried to take a picture of Lacey 
and Mrs. Neil, but the latter hit the camera, and broke or 
disarranged it (Rep. Tr. 331, 397, 620). 

The detectives and witnesses left the premises at about 
3:00 o’clock a. m. (Rep. Tr. 340, 367, 384, 385), but Giles 
and appellant remained until about 4:30 or 5:00 o’clock that 
morning (Lacey, Rep. Tr. 621; Neil, Rep. Tr. 385). Giles 
put on his trousers and his shoes, but appellant walked 
around quite a while, nude (Neil, Rep. Tr. 386). Appellant 
told Mrs. Neil that her name was Sobretta Shima Brown, 
and that this investigation was some of her husband’s 
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doings, but that she had a good lawyer who would take care 
of anything she wanted him to do (Rep. Tr. 386, 387). She 
and Giles were very affectionate, and caroused, and bot^i of 
them had said that they had been going together for a long 
time, and that they were going to marry when appellant got 
her divorce from appellee (Rep. Tr. 387). Appellant also 
then did a hoochy-koochv dance, nude (Rep. Tr. 387). 
Also, after the detectives and witnesses had gone, Giles and 
appellant went to the bathroom together, and remained 
there for some time, appellant having on only a slip, and 
Giles his trousers (Rep. Tr. 388). 

David Thomas, the janitor, testified that the detectives 
stayed about twenty minutes, but that Giles and appellant 
remained on until about 4:00 o’clock or later in the morning. 
Thomas, whose room was on the third floor (Rep. Tr. 408), 
reported to Mrs. Neil, whose room was on the first floor 
(Rep. Tr. 413), that Giles and appellant were remaining to¬ 
gether in the bathroom, and that he could hear them (ijep. 
Tr. 405), and Mrs. Neil went upstairs, and remarked onjthe 
cursing and swearing and the goings on (Rep. Tr. 406), |and 
she opened the bathroom door and made appellant and Giles 
come out (Rep. Tr. 405, 406, 407), and then let them out of 
the house (Rep. Tr. 407). 

i 

As stated, appellant appears to rely substantially upon 
the testimony of her witness Parker (Rep. Tr. 54). 

Early in the June, 1940, hearing, even before Parker jwas 
exposed as an ex-convict for grand larceny, and also as a 
perjurer, the Trial Justice observed that he could give 
little, if any weight to Parker’s testimony (Rep. Tr. 58, 59). 

Later, in the June, 1940, hearing, Parker testified, on: ap¬ 
pellee’s cross-examination, that he had never been con¬ 
victed of any offense, nor ever charged with any (Rep.lTr. 
56-57). The following morning appellee recalled Parker; for 
further cross-examination (Rep. Tr. 154), and he repeated 
his denial of any prior conviction. Thereupon, on record 
showing that he had been theretofore convicted of gi^and 
larceny, and served time at Lorton (Rep. Tr. 155,156), hnd 
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upon Parker’s own admission then to that effect, the Trial 
Justice sentenced him to thirty days in jail for committing 
perjury in the presence of the Court (Rep. Tr. 171, 172; 
Tr. 87). The Trial Justice stated that he was going to call 
the attention of the District Attorney to what had occurred 
(Rep. Tr. 85). 

Appellee denied Parker’s charges (Rep. Tr. 179). 

Notwithstanding Parker’s outrageous performance, he 
was called again as a witness against appellee in the De¬ 
cember, 1940, hearing (Rep. Tr. 587), and, upon interroga¬ 
tion testified glibly that appellee had promised not to press 
a perjury charge against him, if he did not testify (Rep. 
Tr. 588, 589). Thereupon, the Trial Justice asked for, and 
examined, the record of Parker’s testimony and sentence in 
the June, 1940, hearing, after which the Trial Justice re¬ 
marked : 

“I think you are ’wasting time in offering this.” (Rep. 

Tr. 590). 

February 27, 1941, appellant filed motion in this Court 
to restore injunction and alimony pendente life to her pend¬ 
ing appeal; and without informing the Court of Parker’s 
criminal background or of the occurrences below’, she at¬ 
tached, in support of her motion, an affidavit executed by 
Parker April 22, 1940, w’hich contained the substance of 
his discredited testimony. 

Appellant’s Narrative Statement of the Case (not ap¬ 
proved by the Trial Justice) filed by her in this Appeal, and 
included in her record on appeal (Tr. 119-131), and incor¬ 
porated into her brief at page 31, despite its utter lack of 
transcript or record reference, makes imposing use of 
Parker’s said testimony (Tr. 126, 129). But this Narrative 
Statement neglects to mention said observation of the Trial 
Justice early in the June, 1940, hearing (Rep. Tr. 58, 59), 
or Parker’s criminal background, or the perjury and con¬ 
tempt sentence in the June, 1940, hearing (Tr. 87) or the 
observation of the Trial Justice in the December, 1940, 
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hearing (Rep. Tr. 590), and it is otherwise very misleading, 
and is incomplete and grossly incorrect, as the transcript 
of evidence filed by appellee with this Court on January 31, 
1942, discloses. Nevertheless, appellant’s counsel has qer- 
tified in this record that said Narrative Statement “is the 
substance of all the material evidence offered at the hear- 
ing” (Tr. 131). 

I 

The pretension that appellee had told Giles to go out 'v^pith 
appellant, and often gave him money to take her to the 
movies, is a sham. Testimony to that effect was given very 
late in the second hearing, and only by the interested par¬ 
ties, namely, appellant, her father, and mother, and :co- 
respondent Giles, although all of them had testified in the 
June, 1940, hearing. Giles has been a practicing dentist for 
the past eighteen years (Rep. Tr. 574), and needed no pit¬ 
tance to take out appellant, which in fact he had done mhny 
years before her marriage to appellee (Rep. Tr. 223). No 
tangible evidence of any passing of money from appelleb to 
Giles was produced, nor were disinterested witnesses eyer 
present when it allegedly occurred (Rep. Tr. 524), nor could 
the witnesses give any particulars, such as the number: of 
alleged occasions (Rep. Tr. 576), and the last time of such 
alleged passing (Rep. Tr. 523, 524, 556). 

As the evidence has shown, many of the meetings be¬ 
tween Giles and appellant took place at the former’s office 
Rep. Tr. 205, 57G) or at his brother’s house (Rep. Tr. 548, 
549), or at the place of rendezvous at 713 13th Street, N. E. 
Certainly, Giles required no money to take appellant to the 
first two places, and there were no movies at the latter (R4p. 
Tr. 484). 

The parties separated February 23, 1938, and appellant 
filed her first divorce suit on March 14, 1938, and the adul¬ 
tery did not occur until February 13-14, 1939. During a 
large part of that intervening period, appellee was absent 
in Connecticut (Tr. 15), and on the night of February 13-14, 
1939, was actually out of town (Rep. Tr. 345). 


i 

| 
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Appellee emphatically denied giving any money to Giles 
at any time, or suggesting that he take out appellant (Rep. 
Tr. 268,269,603, 604). 

In addition to the important sums as already hereinabove 
enumerated, including $100.00 on May 31, 1938, (Defend¬ 
ant’s Exhibit 8; Rep. Tr. 37, 38), appellee sent appellant 
$50.00 monthly from early 1938 to February, 1939 (Defend¬ 
ant’s Exhibit 18; Rep. Tr. 260, 261; Tr. 38, 63). 

Appellant, at her pages 30, 31 and 32 quotes from Bishop 
on Marriage and Divorce, Vol. 2 (1891). See additional 
quotations therefrom, as follows: 

Section 210 “A chaste husband ought, if he desires 
it, to have a wife who will remain chaste when exposed 
to the temptations which are incident to the ordinary 
conditions of life . . . ” 

Section 213 “A husband who suspects his wife of 
adultery may take means to procure proof ... He may 
watch her, even leave open the opportunities which he 
finds ... He is perfectly at liberty to let the licentious¬ 
ness of the wife take its full scope_” 

Section 223 “When, in any issue, presumptions of 
innocence are to be overcome, the evidence must be 
more direct and conclusive than when they are not. . . 
It (connivance) can be established only by more 
weighty evidence”. (Parenthetical matter supplied) 

Section 224 “The burden of proof is on the party 
setting up the connivance. And the evidence must be 
strongly inculpatory, admitting of no dispute” 

Section 248 “The proof of it (connivance) must be 
made by the party setting it up, and it must be clear 
and conclusive”. (Parenthetical matter supplied) 

In Bateman v. Bateman , 42 App. D. C. 230, cited by ap¬ 
pellant, this Court stated, at pages 233 and 234: 

“A wide distinction exists between the desire of the 
husband that his wife, in whose chastity he has faith, 
should commit adultery, and his efforts to secure evi¬ 
dence against her if he has reason to believe that she 
has been guilty of acts of adultery, and will commit the 




act again if the opportunity is afforded . . . Neither 
was plaintiff, when his suspicions were aroused,] re¬ 
quired to watch his wife constantly and control j her 
actions.” 

i 

In Richardson v. Richardson , 114 N. Y. S. 912, cited by 
appellant, the referee found that the wife initially broke the 
marriage contract, and therefore could not take advantage 
of the defendant’s subsequent breach of it, or claim abso¬ 
lution for herself and punishment for him; that she had 
deliberately contributed to his later adultery; and that the 
entire action was collusive. The Court confirmed the Ref¬ 
eree’s report, without opinion. 

In Robbins v. Robbins , 140 Mass. 528, 54 Am. IjJep. 
488, 5 N. E. 837, cited by appellant, the Court, at page |531, 
adopted the above principle of law in Bateman v. Bater^m, 
supra. 

In Morrison v. Morrison , 136 Mass. 310, cited by appel¬ 
lant, the Court said, at page 314: 

“It is not for us to determine whether we would ijave 
drawn the same inference. There being facts and I cir¬ 
cumstances from which the inference might fairly be 
drawn, we cannot determine the weight and effect of 
the evidence, and revise the findings . . . The libellant 
saw fit to go to trial without an answer ... and it is Row 
too late to object that no answer was filed”. 

i 

! 

Radcmacher v. Rademacher, 74 N. J. Eq. 570, 70A 1687, 
cited by appellant on her page 33, is inapplicable. In that 
case, persons employed by the husband set out purposely to 
effect defilement of the wife, and by their affirmative and 
personal acts induced her adultery. 

In Herriford v. Herriford, 169 Mo. App. 641, 155 S. W. 
855, cited by appellant, the Court said, at page 649: 

“Holding that connivance may be a passive permit¬ 
ting of the misconduct, does not mean that the one who 
suspects a spouse of wrongdoing cannot take reason¬ 
able steps to ascertain whether the suspect is or is not 
guilty, without himself being guilty of connivance”. 
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Van Voorhis v. Van Voorhis, 94 Mich. 60,77; 53 N. W. 965, 
970, cited by appellant, is inapplicable, as the Court there 
(page 77) could not determine, among other matters, what 
evidence had, or had not, been fabricated. 

Wilson v. Wilson, 154 Mass. 194; 12 L. R. A. 524; 26 Am. 
St. Rep. 237; 28 N. E. 167, a leading case on this subject, is 
cited with approval in Bateman v. Bateman, supra; McMil¬ 
lan v. McMillan, 120 Fla. 209, 215; 162 So. 524; Farwell v. 
Farwell, 47 Mont. 574, 579; 133 Pac. 958; Lee v. Hammond, 
114 Wis. 550,559; 90 N. W. 1073; and the Court said therein, 
at pages 195,196: 

“He hoped she would commit adultery, so that he 
could get a divorce, and he gave her plenty of time so 
that she might do it, and did not warn her. He thought 
before this that she had committed adultery. It is 
true that he could have prevented his wife from com¬ 
mitting adultery, and did not; on the contrary, he 
wished she would, that he might have evidence on which 
he could get a divorce. He did no overt act, unless 
keeping still was one, which it clearly was not. It was 
not a case where he supposed his wife was about to 
commit adultery for the first time ... It certainly can 
not be held that a husband who suspects his wife of 
infidelity can take no means to ascertain the truth of his 
suspicions without being deemed guilty of connivance 
. . . Merely suffering in a single case a wife whom he 
already suspects of having been guilty of adultery to 
avail herself to the full extent of an opportunity to in¬ 
dulge her adulterous disposition, which she arranged 
without his knowledge, does not constitute connivance 
on the part of the husband, even though he hopes he may 
obtain proof which will entitle him to a divorce, and 
purposely refrains from warning her for that reason. 
He may properly watch his wife whom he suspects of 
adultery, in order to obtain proof of that fact. He may 
do it with the hope and purpose of getting a divorce if 
he obtains sufficient evidence. He must not however 
make opportunities for her, though he may leave her 
free to follow opportunities which she has herself made. 
He is not obliged to throw obstacles in her way, but he 
must not smooth her path to the adulterous bed ... The 



law does not compel a husband to remain always bound 
to a wife whom he suspects, and it allows him, as it! does 
other parties who think they are being wronged, reason¬ 
able scope in their efforts to discover whether the sus¬ 
pected party is or is not guilty, without themselves being 
adjudged guilty of conniving at a crime which the^ are 
seeking to detect.’ 7 

See also: 

Benjamin v. Benjamin , 111 N. J. Eq. 400,162 A 612; 

Teresi v. Teresi, 109 Pa. Super. 513,167 A 235 ;| 

Reiersen v. Reiersen, 32 N. Y. App. Div. 62; 52 
N. Y. S. 509; 

Engle v. Engle, 153 Iowa, 285; 133 N. W. 654. j 

j 

In the case at bar, appellant’s adultery, under the order 
of October 10, 1940, (Tr. 99) stands asserted only as a de¬ 
fense to her Complaint, not as grounds to appellee for 
divorce. 

Appellant’s Point 8. 

i 

In his sworn Answer filed herein May 2, 1939, appellee 
denied that he was a non-resident, as alleged in appellant’s 
Complaint, but averred that he resided in the District for 
about fourteen years prior to February, 1938, and th^t he 
then resided in said District (Tr. 22). His said affidavit of 
September 3,1938, (Tr. 15), merely stated that he had been 
a resident of Connecticut since February, 1938. In Decem¬ 
ber, 1938, he resumed his District residence (Rep. Tr. 120, 
121 ). 

His application of March 3,1939, for an automobile license 
in Connecticut (Plaintiff’s Exhibit 3), did not purport to 
indicate residence or domicile, but merely gave a business 
address, namely that of said restaurant there (Rep.j Tr. 
258) in which he still retained an interest, following resump¬ 
tion of his District residence (Rep. Tr. 177,178). 

For the past three /ears or more, appellee has reside^ in 
the District, subject to all orders of its Courts, and isi not 
in any default. 
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There was no order of allowance against him when said 
injunction of March 28, 1939, was issued (Tr. 20, 21), and 
none was entered until June 26,1939 (Tr. 66, 67). 

Appellant’s Point 9. 

Appellant’s Complaint was filed March 6, 1938, asking, 
inter alia, for an injunction, pendente lite, and permanently, 
upon appellee’s funds or credits in the hands of said Union 
Trust Company (Tr. 1, 7). 

March 28, 1939, before service of said Complaint had 
been effected upon appellee, and without his appearance or 
representation, or the pendency of any allowance order, the 
District Court, on hearing upon rule to show cause thereto¬ 
fore issued against appellee Union Trust Company upon 
appellant’s Complaint, issued said injunction, pendente lite 
(Tr. 19, 20, 21). 

In his Answer, filed May 2, 1939, to said Complaint, ap¬ 
pellee sought its dismissal, and asked that said injunction 
be vacated and held for naught (Tr. 31); and in his Answer, 
filed May 18,1939, to appellant’s Reply, appellee requested 
that the prayers in said Complaint be denied in their en¬ 
tirety, and that he receive the relief prayed for in his said 
Answer to said Complaint (Tr. 48). 

September 7, 1939, appellee filed motion “to dismiss the 
Complaint filed herein for Limited Divorce, Alimony, In¬ 
junction, Ne Exeat and Attachment” (Tr. 70), which was 
overruled October 4,1939 (Tr. 77). 

December 7, 1940, appellee filed motion to advance the 
cause for early trial (Tr. 78), which was overruled (Tr. 79). 

February 13, 1940, appellant procured a rule requiring 
appellee to show cause why he should not be adjudged in 
contempt for failure to pay arrears under the order of June 
26, 1939, for alimony, pendente lite, and counsel fee (Tr. 
80); and on February 16, 1940, he was adjudged in con¬ 
tempt and committed to jail for sixty days or until such time 
as he should pay said counsel fee, or be otherwise discharged 
(Tr. 81). 
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February 29,1940, an order was entered authorizing $aid 
arrears to be paid from said enjoined funds or credits, and 
modifying said injunction accordingly, and ordering ap¬ 
pellee purged of contempt, and released (Tr. 83). His con¬ 
sent to said order, given in confinement, was not an agree¬ 
ment to the continuance of said injunction, but only to; its 
said modification, in order to effect compliance with said 
order of June 26, 1939, which said order of commitment 
required to enable his release from jail. 

Approved Narrative Statement filed by Sobretta Brown 
Shima as appellee in the record on appeal in Shima v. Shima, 
No. 7923, this Court, contains the following: (Tr. 149) 

“The appellant consenting that his funds under in¬ 
junction could be used to comply with the Court’s Order 
of June 26, 1939, the Court, by its Order of February 
29, 1940, which was consented to by appellant, directed 
the Union Trust Company, defendant in that cause, to 
make the payments as were required by the Count’s 
Order of June 26, 1939, and further directed that;the 
appellant be released from jail”. 

i 

After appellee’s said release on February 29, 1940, ali¬ 
mony arrears again accumulated under said order of June 
26,1939, which appellee was unable to pay except from said 
enjoined funds; and in order to enable compliance then and 
thereafter with said order, and to avoid any further jim¬ 
prisonment thereunder, appellee entered into the stipulation 
of April 12,1940 (Tr. 86), as follows: 

“It is hereby stipulated by and between Richard E. 
Wellford, attorney for plaintiff, and Vivian 0. Hill; at¬ 
torney for defendant, Jesse S. Shima, that the paynjent 
of seventy-five dollars ($75.00) alimony, pendente lite, 
due and payable on April 1, 1940, to plaintiff, shall be 
paid to Richard E. Wellford, as attorney for plainjtiff, 
from any moneys of the defendant, Shima, in the hands 
of the defendant, Union Trust Company, without re¬ 
gard to the injunction heretofore issued against feaid 
Union Trust Company, and said defendant Union Trust 
Company is hereby authorized to make said payment 
and to make further payment of seventy-five dollars 


i 
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($75.00) to Richard E. Wellford, as attorney for plain¬ 
tiff, on the second day of each and every month here¬ 
after until notified in writing by defendant, Jesse S. 
Shima, or his attorney, to cease said payments. That 
the injunction issued herein shall, in all other respects, 
remain in full force and effect. 

(Signed) Viviax 0. Hill, 

Attorney for defendant 
Jesse S. Shima. 

(Signed) Richard E. Wellford, 

Attorney for Plaintiff. 


I consent: 

(Signed) Jesse S. Shima, 

Defendant.” 

June 14, 1940, appellee filed motion “to dissolve the in¬ 
junction issued herein on the 28th day of March, 1939, to 
quash the writ of ne exeat allowed on April 29,1939, and to 
discontinue further allowance of alimony pendente lite” 
(Tr. 92). The Court declined to dissolve said injunction and 
to discontinue said allowance, only modifying said injunc¬ 
tion to permit appellee to make a withdrawal, provided that 
he furnish a transcript to appellant’s attorney and pay him 
another fee (Tr. 93, 94). 

On November 13,1940, appellee moved to modify said in¬ 
junction further (Tr. 100), which motion was denied. 

January 23,1941, appellant filed motion below to continue 
injunction and alimony pending appeal (Tr. 105), which 
appellee resisted, and said motion was denied by said Judg¬ 
ment of February 27,1941 (Tr. 107,108). 

February 27, 1941, appellant moved in this Court to re¬ 
store injunction, and alimony to her, during appeal. Appel¬ 
lee filed Opposition on March 4, 1941, to which appellant 
filed Answer on March 5, 1941, said injunction being con¬ 
tinued by this Court’s Order of March 5,1941. 

March 14,1941, appellee moved in this Court for modifica¬ 
tion of said injunction, to release $7,000.00 to him. March 19, 
1941, appellant filed Answer in opposition, and March 22, 



1941, appellee filed Reply to said Answer. On April 3,1941, 
this Court modified said injunction to permit appelled to 
withdraw $200.00 monthly. 

I 

THE FINDINGS SHOULD STAND. 

The evidence below was highly conflicting. The Trial 
Justice heard all the witnesses, and had full opportunity to 
note their demeanor, and to judge as to their credibility. 
His findings of fact are very amply supported by the evi¬ 
dence, and are correct. 

In Kuhn v. Princess Lida, 119 F. (2d) 704, cited by appel¬ 
lant on her page 29, the Court said, at page 705: 

“So long as a finding of fact is supported by evidence, 
and is not clearly erroneous, it is to be accepted on ap¬ 
peal as a verity.” 

i 

i 

In Campana Corporation v. Harrison, 114 F. (2d) ^00, 
also so cited, the Court said, at page 405: 

“The reviewing Court does not review the evidence 
as an original fact finding tribunal nor does it atteinpt 
to settle conflicts in evidence or to determine questions 
of credibility.” 

F. R. C. P. 52 (a) provides: j 

i 

“Findings of facts shall not be set aside unless 
clearly erroneous, and due regard shall be given to !the 
opportunity of the trial court to judge of the credibility 
of the witnesses.” 

It was held in Wittmayer v. U. S., 118 F. (2d) 808, at phge 
111, that the provision of Rule 52 (a) that findings of facts 
of the Trial Judge are to be accepted on appeal unless 
clearly erroneous, is but the formulation of a rule long rec¬ 
ognized and applied by courts of equity. See also Schneider - 
man v. U. S., 119 F. (2d) 500, and Reinstine v. Rosenfield, 
111 F. (2d) 892. 

It was held in Continental Oil Company v. Jones, 113 F. 
(2d) 557, and in Atlas Beverage Company v. Brewing Com - 
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pcmy, 113 F. (2d) 672, and in McGee v. Nee, 113 F. (2d) 543, 
that where the evidence and the inferences resonably to be 
drawn therefrom substantially support the findings of fact, 
such findings must stand on appeal. 

The Court stated in Storley v. Armour and Company, 107 
F. (2d) 499: 

“It is not the function of the Circuit Court of Ap¬ 
peals to retry a case and pass upon questions of fact, 
the determination of which depended upon the credi¬ 
bility of witnesses and the weight of the evidence, or to 
substitute its judgment for that of the trier of the facts 
which has reached permissible conclusions.’’ 

This Court held in Consolidated Realty Corporation v. 
Dwnlop, 72 App. D. C. 273, 114 F. (2d) 16, that the trial 
judge’s fact findings must not be set aside by the appellate 
Court, unless clearly erroneous. 

And in Metropolitan Casualty Insurance Company v. 
Eoage, 63 App. D. C. 307, 308; 72 F. (2d) 175: 

“The Judge of the lower court heard the witnesses 
testify. He had the opportunity of judging their credi¬ 
bility, and in such circumstances there is every pre¬ 
sumption in favor of the correctness of his decision.” 

And in Key v. Polh, 61 App. D. C. 382; 63 F. (2d) it was 
held that the reviewing Court must consider evidence most 
favorably to the prevailing party. 

CONCLUSION. 

Appellant’s request at her page 36 for release from res¬ 
ponsibility for the wrongful issuance of said injunction is 
a near admission that her appeal is without merit. When 
she sought and secured this injunction, she well knew that 
she had no cause of action, and she also well knew that three 
weeks previously she had committed adultery. Her asser¬ 
tion now that appellee consented to the continuation of the 
injunction after its issuance, is unsupported by the facts, 
as the recital of proceedings, under appellant’s Point 9 
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hereinabove, discloses. The District Court had sealed ap¬ 
pellee’s funds, and refused then to release them except |for 
the payment of alimony to appellant and fees to her counsel; 
but, through the latter, she stood at the bar of that Cojurt, 
and strenuously opposed injunction modification for that 
purpose, and had appellee sentenced and confined in con¬ 
tempt, although the enjoined funds were far in excess of 
what she could have required. A few days thereafter, with¬ 
out initiative of his counsel, appellee was declared purged 
of contempt and released, by doing exactly what he had 
implored the Court in the first instance to allow him to do. 
There was therefore never any real contempt. When this 
case reached this Court, appellee opposed continuation of 
the injunction, and when it was nevertheless granted,! he 
sought modification, which appellant resisted, and he was 
then given an allowance upon which to subsist. 

Appellee has complied at all times with Court orders to 
the best of his ability under the circumstances, and has 
never at any time lacked respect. The record of institution 
of two unjustified divorce proceedings in the District Cdurt 
upon the same grounds, and of the unnecessarily protracjted 
prosecution of the second, readily discloses the real trans¬ 
gressor in that regard. As a late illustration of the charac¬ 
ter of that prosecution, it will be recalled that although this 
case was stenographically reported, appellant claimed other¬ 
wise to this Court, notwithstanding that she then actually 
had portions of such stenographic report in her possession 
furnished by appellee upon order of the District Court. 
She filed in connection with the record on appeal herein (Tr. 
119-132) an unapproved so-called Narrative Statement of 
the Case, signed by her attorney as being “the substance of 
all of the material evidence offered at the hearing”, which 
omitted practically all evidence favorable to the appellee, 
and also failed to disclose, among other matters, the earlier 
criminal background, and the perjurious conduct in this 
very trial, of her witness Parker whose false testimony |her 
Narrative Statement presents. Pursuant to this Court’s 
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authorization, appellee filed in this Court on January 31, 
1942, the reporter’s complete transcript of the hearing be¬ 
low, which however did not deter appellant from thereafter 
including her misleading Narrative Statement in her Ap¬ 
pendix as part of the record material to the questions pre¬ 
sented. 

The provision in the Final Judgment for reference to the 
Auditor of the District Court was just and proper, and ap¬ 
pellant will have full opportunity to present below whatever 
defense she may have respecting damages. 

In view of all the foregoing it is earnestly submitted that 
the appellant not only failed to establish the material allega¬ 
tions 'of her Complaint but also committed adultery with 
the co-respondent Giles without any connivance by appellee 
in said .adultery, as the learned Trial Justice found (Tr. 
103, 104, 105), and as was adjudged (Tr. 107); and that 
therefore said Judgment of February 27, 1941, (Tr. 107, 
108), as resettled by said Judgment of March 21, 1941 (Tr. 
112), should be affirmed, except as to that portion from 
which appeal is taken in Shima v. Shima, No. 7923, this 
Court. 

Respectfully submitted, 

John Wattawa, 

1317 F Street, N. W., 

Vivian O. Hill, 

Southern Building, 

Attorneys for Appellee 
Jesse S. Shima. 



